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Court of Appeals of the District of Columbia. 


No. 4035. 

The Equitable Life Assurance Society of the United States, 

a Corporation, Plaintiff in Error, 

vs. 

James J. Fletcher. 


1 Municipal Court of the District of Columbia. 

At Law. 

Number 88791. 

James J. Fletcher, Plaintiff, 
vs. 

The Equitable Life Assurance Society of the United States, 

a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Municipal Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

2 Affidavit of Merit. 

Filed March 3, 1923. 

In the Municipal Court of the District of Columbia. 

At Law. 

No. 88791. V 

James J. Fletcher, Plaintiff, 
vs. 

The Equitable Life Assurance Society of the United States, 

a Corporation, Defendant. 

District of Columbia, ss : 

Katherine F. Lannon, being first duly sworn according to law, 
deposes and says, that she is the duly authorized and designated agent 
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EQUITABLE LIFE ASSURANCE SOC. OF THE U. S. VS. 


of the plaintiff in the above entitled case, wherein the Equitable 
Life Assurance Society of the United States is the defendant; that she 
has personal knowledge of the facts relating to the said suit, and that 
the defendant is indebted to plaintiff in the full sum of Five Hun¬ 
dred Dollars, ($500), exclusive of all set offs and counter-claims; 
that said cause of action is based on the following facts: 

On or about the 31st day of May, 1922, the defendant issued upon 
the life of James J. Fletcher, plaintiff herein, one certain policy of 
life insurance, Number 2,964,014, which is here shown to the Court. 
►Said policy provides for certain premiums, which were paid in ac¬ 
cordance with the terms of the policy, and, among other things, the 
defendant promised and agreed to pav to plaintiff, in the event of 
permanent total disability, the sum of One Hundred Dollars, ($100), 
per month; that on the loth day of September, 1922, the said James 
J. Fletcher, plaintiff aforesaid became wholly and permanently 
disabled and thereby became entitled from the defendant to the sum 
of One Hundred Dollars, ($100), per month, in accordance 
3 with the terms of said policy; that plaintiff complied in every 
respect with the requirements of said policy, relative to the 
filing of application for such disability benefits and all other pro¬ 
visions, and there fell due on the loth day of September, 1922, the 
sum of One Hundred Dollars, ($100), and a like sum on the 15th 
day of each and every month thereafter: that the plaintiff has made 
demand upon the said defendant for the payment of said monthly 
benefits of One Hundred Dollars, ($100), but that the defendant has 
not paid the same or any part thereof, either to plaintiff or his au¬ 
thorized agents. 

KATHERINE F. LANN0N. 

ARCHER, CHAMBERLIN & SMITH, 

GODFREY L. MUNTER, 

Attorneys for Plaintiff. 

Subscribed and sworn to before me this 3rd day of March, 1923. 


[Notarial Seal.] 

JOHN R. CAGE, 



Notary Public, D. C. 
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Particulars of Demand. 



Filed March 3, 1923. 

* 

* 

♦ * * * * 


Equitable Life Assurance Society of the United States to Katherine 

F. Lannon. 

To Monthly disability benefits, under Policy No. 2,964,014, for the 
following months: 



JAMES J. FLETCHER. 
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September 15th, 1922, to October 15, 1922. $100 

October 15, 1922, to November 15, 1922. 100 

November 15, 1922, to December 15, 1922. 100 

December 15, 1922, to January 15, 1923. 100 

January 15, 1923 to February 15, 1923. 100 


$500 

5 Affidavit of Defense. 

Filed March 19, 1923. 

******* 

T. Hardy Todd, being first duly sworn, on oath states that he is 
the attorney of the Equitable Life Assurance Society of the United 
States, the defendant in the above entitled cause, that he is familiar 
with the facts and circumstances hereinafter set forth, and makes 
this affidavit of defense on behalf of said defendant. 

He denies that the defendant is indebted to the plaintiff in the 
sum of $500.00, or any other sum whatever, because the policy of 
insurance on which the plaintiff’s alleged cause of action is based is 
not now and never has been a valid and binding contract on the 
defendant by reason of the false and fraudulent answers made by 
the plaintiff to material questions set forth in the application for said 
policy of insurance; that the defendant, upon the discovery of the 
falsity of said answers duly notified Catherine F. Lannon, the ben¬ 
eficiary named in said policy, of the rescission of said policy and 
tendered to the said Catherine F. Lannon in legal tender money of 
the United States of America, the amount of premium paid on said 
policy with interest from the 28th day of May, 1922, and demanded 
the return and surrender of said policy; that Catherine F. Lannon 
refused to accept the premium tendered as above set forth, and to 
surrender said policy; that the plaintiff, James J. Fletcher, to the 
question in the said application for insurance “Have you ever taken 
treatment for the alcoholic or drug habit or been treated for any 
other condition at any hospital or sanitarium?” answered “No,” 
whereas in truth and in fact the said plaintiff had been so treated as 
inquired; that the plaintiff, James J. Fletcher, to the question in 
the said application for insurance “State every physician or prac- 
ticianer whom you consulted, or who treated you during the past 
five years,” answered, “None,” whereas in truth and in fact 

6 the said plaintiff has consulted and been treated by a physi¬ 
cian during the past five years; that the plaintiff, James J. 

Fletcher, in answer to the question in the said application for in¬ 
surance “Have you ever had an operation performed?”, answered 
“No,” whereas in truth and in fact said plaintiff had had an opera¬ 
tion performed; that the plaintiff, James J. Fletcher, to the question 
in the said application for insurance “Have you ever had a rupture 
or worn a truss,” answered “No,” whereas in truth and in fact said 
plaintiff had had a rupture; that the plaintiff, James J. Fletcher, 
to the question in the said application for insurance “Have you 
ever had gout, rheumatism, tuberculosis, epilepsy, diabetes, or 
syphilis?” answered “No,” whereas in truth and in fact the said 







4 


EQUITABLE LIFE ASSUftAJCCE SOC. OF THE V. S. VS. 


plaintiff had had syphilis; he has no information sufficient to form 
a belief as to whether the plaintiff became wholly or permanently 
disabled on the 15th day of September, 1922, or any other day or 
time and, therefore, denies the same; he denies that the plaintiff 
complied with the requirements of said policy relative to the filing 
of the application for such disability benefits or any other provision 
of said policy and that there fell due on the 15th day of September, 
1922, or on the 15th day of any succeeding month, the sum of 
$100.00, or anv other sum. 

T. HARDY TODD, 

Attorney for Equitable Life Assurance Society. 

Subscribed and sworn to before me this 19th day of March, 1923. 

[Notarial Seal.] BLANCHE NEFF, 

Notary Public, D. C. 
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* 


Order of Dismissal. 

Filed April 20, 1923. 

****** 


The Clerk of said Court will please enter the above cause discon¬ 
tinued. 

ARCHER, CHAMBERLIN & SMITH, 

Attorneys for Plaintiff. 


Memoranda. 

June 4, 1923.—Cost bond approved and filed, cash $50.00. 

June 26, 1923.—Bill of Exceptions submitted. 

August 2, 1923.—Bill of Exceptions signed and filed. 

8 Filed Aug. 2, 1923. Municipal Court, District of Columbia. 

In the Municipal Court of the District of Columbia. 

No. 88791. 

James J. Fletcher, Plaintiff, 
v. 

Equitable Life Assurance Society of the United States, a Cor¬ 
poration, Defendant. 

Bill of Exceptions. 

Be it remembered that heretofore on the 19th day of March, A. D. 
1923, this cause came on for trial before Mr. Justice Mattingly, with¬ 
out a jury, and thereupon the plaintiff to sustain the issues on its 
part joined called as a witness Catherine F. Lannon, who, being 
first duly sworn, testified: 


JAMES J. FLETCHER, 
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That she lived in West Falls Church, but that she was now resid¬ 
ing at 2522 13th Street, N. W., District of Columbia; that she is a 
sister of James J. Fletcher and was present when the policy of in¬ 
surance was issued to him; that she was present at a conversation be¬ 
tween her brother and Dr. Billard, the doctor who examined her 
brother on behalf of the Equitable Life Assurance Society, but was 
not present when her brother was examined; that the policy of in¬ 
surance numbered 2,964,014 was the policy issued to her brother; 
that the application and the letter of May 27, 1922 attached to the 
policy were signed by her brother (Thereupon the policy of in¬ 
surance, the application and the letter were offered and received in 
evidence and marked Plaintiff’s Exhibit 1 and are hereto attached 
as part of this bill of exceptions); that she was present when the 
answers to the questions asked in the application were made; 

9 that they were written in the handwriting of Dr. Billard; 
that she was not certain whether or not Mr. Tuchton wrote 

the letter of May 27, 1922, both he and her brother were present, but 
it was signed by her brother; that Mr. Tuchton was the agent of the 
Equitable Life Assurance Society who solicited the policy; that her 
brother was now in the Laurel Sanitarium where he had been since 
September 15, 1922; that she had seen her brother there about two 
weeks ago and also about ten (10) days prior to that; that she ob¬ 
served the conduct of her brother at the sanitarium; that the last 
two times she was there if he saw a car he would get in it and it 
would be impossible to get him out; it would take several men and a 
good deal of force from the sanitarium to get him out; that he goes 
about but is not trusted anywhere without a guard; that he was dif¬ 
ferent toward her little girl; that he had been devoted to the little 
girl ever since she was born but on these occasions paid no attention 
to her; that he recognized her (Mrs. Lannon) but that was about 
all; that she went down and reported the claim to the office of the 
Equitable Life Assurance Society in the Munsey Building about No¬ 
vember and was told that she would have to wait until December 
15th; that she thinks she telephoned Mr. Bourne, representing the 
Equitable Life Assurance Society, on December 15th; that he said 
he would see the claim was filed and that he would also send papers 
out to have Dr. De Weese sign; that she thinks the papers were sent 
to Dr. De Weese and that she thinks he sent them back; that the 
first premium on the policy of $500.30 had been paid, about two or 
three hundred dollars down and the balance she gave a sixty day 
note for; that at the end of that time her brother paid a hundred 
dollars and that she paid the balance of the note. 

On cross-examination the witness testified that her brother was 
living with her at the time he took out the policy at 2522 13th 

10 Street, N. W.; that she had been living there about three (3) 
years; that her brother did not live with her but had been 

there a month or a little longer; that her brother came to her house 
■every other day or so prior to the writing of the insurance; that he 
was in the real estate business connected with Cissel & Talbot, 1005 
New York Avenue; that her brother had been in the sanitarium at 
Laurel on account of a certain disability prior to the 15th day of 
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September, 1922, but that she could not remember the date or how 
long he remained there; that he went there for a rest; that she took 
him there herself simply to get him away from bad associates and 
this was the only reason he went there; that she knew he had bad 
associates but did not know who they were; that she remembered her 
brother fell and hurt his back and was right sick, in 1912 she 
thought; that she did not remember her brother being sick in the 
early part of 1913 and going to Florida for his health; that on the 
occasion of her brother’s first visit to the Laurel Sanitarium no ar¬ 
rangement was made but that he and she simply went in and saw 
Dr. De Weese and her brother told the doctor that he did not want 
to see anybody but her; that she went out to see him every week and 
talked to him over the telephone; that she did not remember how 
long he was there but thought two or three weeks; whereupon the 
following question was asked and answered: 

By Mr. Todd: 

“Q. Do you recall a conversation you had with Mr. Simmons and 
Mr. Bourne at vour residence on the 8th day of .January last, the 
8th dav of January, 1923, in which you told Mr. Simmons and Mr. 
Bourne that vour brother Jim had been at the sanitarium several 
times for alcoholism? A. No, I did not tell him that because he has 
never been.” 

Earl P. Tuchton was called as a witness for the plaintiff and, 
being first duly sworn, testified: 

11 That he was twenty-six years old, that he was employed on 

a commission with the Equitable Life Assurance Society as 
a solicitor of insurance; that he solicited James J. Fletcher to take 
a policy in the Equitable Life Assurance Society of the United States, 
as a result of which policy No. 2,964,014 was written; that he was 
in the house when Fletcher was examined bv Dr. Billard but was 
not in the room; that the signature on part one of the application 
was Fletcher’s; that the letter of May 27, 1922 attached to the policy 
of insurance was written prior to its issuance; that there was another 
policy issued which was incorrect on account of the age and as a 
result of that letter a new policy, No. 2,964,014, was issued for the 
proper age; that he solicited Fletcher about the latter part of April 
or the first of May when he had consented in a way to be examined; 
that Dr. Billard came up that evening to make the examination and 
Fletcher would not see the doctor, which is often the case; that he 
went back a day or so later, had another talk with Fletcher and 
while there he called up the doctor and the latter came up and made 
the examination. 

Dr. Charles L. Billard was called as a witness for the plaintiff 
and, being first duly sworn, testified: 

That he was a practicing physician in the District of Columbia 
and had been since 1905; that his office was at 15th & L Streets and 
he resided at 1616 Hobart Street, N. W.; that he made an examinar 
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tion of James J. Fletcher at the latter’s residence on 13th Street at 
the request of the Equitable Life Assurance Society of the United 
States; that the answers to the questions over the signature of James 
J. Fletcher in Part 2 of the application were written in his hand¬ 
writing; that the questions were answered at the time he made the 
physical examination of Fletcher; that he thinks he asked the 

12 questions as they were printed in the application; that he 
asked them slowly enough to give Fletcher time to understand 

the questions; that he asked him if he had ever had any trouble 
with his brain or nerves, heart, tonsils, throat, lungs, etc.; that he 
thinks he asked the questions as they were asked in the policy; that 
he might not have used each and every word in the question but 
that was the plan of getting the information desired; that he did not 
always use the verbatim language of the policy; that he did not ask 
the questions hurriedly, but took time to give the applicant a chance 
to understand the questions and for him to get his answer; that he 
could not say whether he asked the question about the sanitarium 
as it is in the policy or not; that he remembered very clearly that 
he went into the matter of alcohol with him because it was quite evi¬ 
dent and he strongly suspected that the applicant was using more 
than was good for him, while his answer was such as to lead him 
to believe that the applicant used very little. 

On cross-examination the witness testified that Fletcher signed the 
application in his presence; that Mrs. Lannon was not in the room 
continuouslv when the examination was made, but he thinks she 
came in once or twice and went it and out. 

Dr. Cornelius De Weese was called as a witness for the plaintiff 
and, being first duly sworn, testified: 

That he resided at Laurel, Maryland; that he was the medical 
director of the Laurel Sanitarium; that he knew James J. Fletcher; 
that he was confined in his sanitarium; that in his opinion Fletcher 
was not able to engage in any occupation or perform any work for 
compensation of financial value and had been in that condition since 
September 15, 1922; that he made out and signed the disability 
claim forms for Fletcher. (Thereupon the claim forms were offered 
and received in evidence and marked Plaintiff s Exhibit 2 and are 
hereto attached as part of this bill of exceptions.) 

13 On cross-examination the witness testified: That he did not 
remember what day he filled out the blank form; that he did 

not know who sent it to him, but that it came through the mail; that 
his recollection was that he sent it to the Company after making it 
out; that he meant by history of alcoholism that that was the history 
given him by Mrs. Lannon when the patient was admitted; that 
paresis is a mental disease with characteristic mental and physical 
symptoms, the result of syphilis, and may be inherited or acquired; 
that he could not say how long prior to September 15, 1922, Fletcher 
had been infected with syphilis; that it may have been 20 years or 
6 months; that he did not swear to the disability form he made 
out because he had not received a notary fee and the notary was 
about a mile away in the village and that would necessitate his going 
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out or getting the notary up there; that lie could not say when he 
sent the form in, but perhaps a month and a half after he received it. 

14 Thereupon the plaintiff rested, and the following occurred: 

“Mr. Todd: I move at this point that judgment be entered 
for the defendant on the ground that the plaintiff in his application 
for a policy made untrue statements. 

“Mr. Smith: May I make one suggestion, if you have closed your 
case? As the record stands now. we have part of the defense in. 
This last witness testified to these things as your witness. It may be 
well to conclude your evidence before making the motion. 

“Mr. Todd: I would like to make the motion as being at the end 
of your case and get the Court's ruling, excluding the evidence the 
doctor gave as mv witness, if vour Honor please. 

“The Court: All right. 

“Mr. Todd: I move then that judgment be entered for the de¬ 
fendant on the ground that the plaintiff insured in this policy made 
untrue statements in answer to these material questions. All of them 
are in the application of insurance. 

(Thereupon Mr. Todd argued his motion and Mr. Smith argued 
in reply, at the conclusion of which the following proceedings were 
had:) 

“The Court: I overrule the motion. Mr. Todd. 

“Mr. Todd: And I will note an exception? 

“The Court: Yes. 

“Mr. Todd: T would like to get on the record the fact that judg¬ 
ment be entered for the defendant on the ground that the plaintiff 
has not shown the due proofs of disability were filed in accordance 
with the requirements of the policy. 

“The Court: That remains to be seen when the whole case is in. 
It remains to be seen whether the proof is sufficient. 

“Mr. Todd: The policy requires that due proof of disability be 
filed on the form which is in evidence. That form shows on its face 
that it has not been pronerlv filled out. The form itself calls for a 
statement by the insured. That form was not filled out but a state¬ 
ment was made on there bv- 

“The Court: Does the form reouire that it be filled out by him 
personally with his own signature? 

“Mr, Todd: Yes. 

“The Court: Proof of death ? 

“Mr. Todd: This is not proof of death. 

“The Court: Total disability? 

“Mr. Todd: Yes sir. 

“The Court: Suppose he was absolutely crazy? 

“Mr. Todd: I am not saving there is no case in which a man 
might not be permitted to forego the filing of that. But then you 
come to form No. 2, which Dr. Weese says he filled out and that 
has not been filled out properly or sworn to. 

“The Court: I overrule that motion at this time, on the whole, 
case. I will wait until we have the entire case before us. 


JAMES J. FLETCHER. 
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“Mr. Todd: And I will note an exception? 

“The Court: Yes. 

“Mr. Todd: I will proceed now then with my defense? 

“The Court: Yes.” 

Thereupon, the defendant to maintain the issues on its part joined, 
called as a witness Dr. Cornelius De Weese, who being first duly 
sworn testified: 

That the book which he produced was the record of the sanitarium 
showing the dates upon which Mr. Fletcher was treated there; that 
it was kept in accordance with the Lunacy Law of the State of Mary¬ 
land, which requires that a record be kept in book form; thereupon 
the first two pages of the book were offered and received in evidence 
and copied into the record as follows: 

“James J. Fletcher. 

“Adm’t Dec. 9th, 1921. 

“42 D. C. Divorced—Real Estate Speculator. 

15 “Historv: 

“Father died of peritonitis. 

“Mother “ stroke, age 60 years. 

“Patient extremely restless and hears voices at night. 

History of Syphilis: 

“Present condition: Large well nourished man. Has the speech 
peculiar to a paretic—Well satisfied, no complaints, says he does 
not sleep all night but goes to bed early. 

“Dec. 28, 1921: Walks and takes good care of himself—bathes, 
etc. Has the drawling speech of a paretic, also the sense of ‘well 
being’ marked. Has an accurate memory of many business men 
in Washington, gives details of them very well. 

“Jan’y 2, 1922: Continues his walks, is quiet, cheerful and good 
natured. 

“Feb’y 11, 1922: Discharged % Sister—Condition good.” 

On cross-examination the witness testified: That the records of 
the sanitarium are kept in the office and the patient does not see 
the record; that all of the sanitarium patients are private patients 
and their affairs are considered as any other professional affairs you 
would have; that during the visit to the sanitarium in December, 
Fletcher was allowed the freedom of the grounds; that he played 
cards with the physicians and attendants; that he was not restricted 
in any way, he was treated just like any other voluntary patient; 
that he did not recall being told when Fletcher came there with his 
sister that he was trying to get away from evil associates and 

16 did not want to see anyone except his sister; that he talked to 
Fletcher about his business of real estate salesman and he dis- 
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out or "citing the notary up there; that he could not say when lie 
sent the form in, but perhaps a month and a half after he received it. 

14 Thereupon the plaintiff rested, and the following occurred: 

“Mr. Todd: I move at this point that judgment be entered 
for the defendant on the ground that the plaintiff in his application 
for a policy made untrue statements. 

“Mr. Smith: May I make one suggestion, if you have closed your 
case? As ttie record stands now. we have part of the defense in. 
This last witness testified to these things as your witness. It may he 
well to conclude your evidence before making tlie motion. 

‘‘Mr. Todd: I would like to make the motion as being at the end 
of your case and get the Court's ruling, excluding the evidence the 
doctor gave as mv witness, if your Honor please. 

“The Court: All right. 

“Mr. Todd: I move then that judgment be entered for the de¬ 
fendant on the ground that the plaintiff insured in this policy made 
untrue statements in answer to these material questions. All of them 
are in the application of insurance. 

(Thereupon Mr. Todd argued his motion and Mr. Smith argued 
in reply, at the conclusion of which the following proceedings were 
had:) 

“The Court: I overrule the motion, Mr. Todd. 

“Mr. Todd: And I will note an exception? 

“The Court: Yes. 

“Mr. Todd: T would like to get on the record the fact that judg¬ 
ment be entered for the defendant on the ground that the plaintiff 
has not shown the due proofs of disability were filed in accordance 
with the requirements of the policy. 

“The Court: That remains to he seen when the whole case is in. 
It remains to be seen whether the proof is sufficient. 

“Mr. Todd: The policy requires that due proof of disability be 
filed on the form which is in evidence. That form shows on its face 
that it has not been pronerlv filled out. The form itself calls for a 
statement by the insured. That form was not filled out but a state¬ 
ment was made on there bv- 

“The Court: Does the form reouire that it be filled out by him 
personally with his own signature? 

“Mr. Todd: Yes. 

“The Court: Proof of death ? 

“Mr. Todd: This is not proof of death. 

“The Court: Total disability? 

“Mr. Todd: Yes sir. 

“The Court: Suppose he was absolutely crazy? 

“Mr. Todd: I am not saving there is no ease in which a man 
might not be permitted to forego the filing of that. But then you 
come to form No. 2, which Dr. Weese says he filled out and that 
has not been filled out properly or sworn to. 

“The Court: I overrule that motion at this time, on the whole, 
case. I will wait until we have the entire case before us. 


JAMES J. V LETCHER. 
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“Mr. Todd: And I will note an exception? 

“The Court: Yes. 

“Mr. Todd: T will proceed now then with my defense? 

“The Court: Yes.” 

Thereupon, the defendant to maintain the issues on its part joined, 
called u» a witness Dr. Cornelius De Weese, who being first duly 
sworn testified: 

That the book which he produced was the record of the sanitarium 
showing the dates upon which Mr. Fletcher was treated there; that 
it was kept in accordance with the Lunacy Law of the State of Mary¬ 
land, which requires that a record he kept in hook form; thereupon 
the first two pages of the book were ottered and received in evidence 
and copied into the record as follows: 

“James J. Fletcher. 

“Adm’t Dec. 9th, 1921. 

“42 D. C. Divorced—Heal Estate Speculator. 

15 “History: 

“Father died of peritonitis. 

“Mother “ stroke, age 60 years. 

“Patient extremely restless and hears voices at night. 

History of Syphilis: 

“Present condition: Large well nourished man. Has the speech 
peculiar to a paretic—Well satisfied, no complaints, says he does 
not sleep all night but goes to bed early. 

“Dec. 28, 1921: Walks and takes good care of himself—bathes, 
etc. Has the drawling speech of a paretic, also the sense of ‘well 
being’ marked. Has an accurate memory of many business men 
in Washington, gives details of them very well. 

“Jan’y 2, 1922: Continues his walks, is quiet, cheerful and good 
natured. 

“Feb’y 11, 1922: Discharged % Sister—Condition good.” 

On cross-examination the witness testified: That the records of 
the sanitarium are kept in the office and the patient does not see 
the record; that all of the sanitarium patients are private patients 
and their affairs are considered as any other professional affairs you 
would have; that during the visit to the sanitarium in December, 
Fletcher was allowed the freedom of the grounds; that he played 
cards with the physicians and attendants; that he was not restricted 
in any way, he was treated just like any other voluntary patient; 
that he did not recall being told when Fletcher came there with his 
sister that he was trying to get away from evil associates and 

16 did not want to see anyone except his sister; that he talked to 
Fletcher about his business of real estate salesman and he dis- 
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cussed that very intelligently; that he had a wonderful memory for 
values and ownership. 

On redirect examination the witness testified: That there wers 
three methods of commitment in the State of Maryland, one volun¬ 
tary. another a certificate of two physicians and another by jury trial; 
that a voluntarv commitment is one where a man comes in an 1 

V 

savs that I do not want vou to let me leave here until mv relativei 
are notified, and then we are within the law to hold him until some 
of his relatives come for him or until he is put into the custody of 
some responsible person; that even’ patient who goes to a sanitarium 
or hospital if for nothing more than custodial care or surrounding? 
or climatic conditions, or drinking water, or a change, is taking a 
form of treatment. 

Dr. J. Lester Brooks was called as a witness for the defendant, 
and being first duly sworn, testified over the objection of plaintiff: 

That his office’ was in the Munsey Building; that he knew Jame? 
J. Fletcher, met him through Dr. De Weese at Laurel Sanitarium; 
that he had a conversation with Fletcher on January 7, 1028, at the 
sanitarium; that he was not attending Fletcher in a professional 
capacity; that there were a lot of generalities and he asked Fletcher 
some specific questions and the latter answered them; that Dr. De 
AVeese took him to see Fletcher and introduced him as Dr. Brooks; 
that the questions and answers were all in the presence of Dr. Do 
W eese; that during the course of the conversation which lasted fifteen 
or twenty minutes, either he or Dr. De Weese told Fletcher that he 
was an examiner for the Equitable Life Assurance Society; that the 
occasion for telling Fletcher this was that Dr. De Weese asked him if 
he had recentlv taken out any insurance and he said that he had. 

specified the amount, $o.000; that he asked Fletcher if he ha 1 
17 ever had anv sore on his body to which he replied in the nega¬ 
tive; that he asked Fletcher if he had had at any time, 
syphilis and he replied that he had but could not give date, and had 
been cured without any treatment; that Fletcher said a diagnosis had 
been made by a Dr. Bailey with offices in the Jenifer Building; 
whereupon the following occurred: 

“Mr. Smith: I move to strike out all of that rDr. Brooks’] testi¬ 
mony first on the ground that it is not a contradiction of any of the 
answers in this application and second for the reason that I have 
alreadv stated that the testimony comes within the section of the 

• 4> 

Code that has been quoted (Sec. 1073) respecting physicians’ testi¬ 
mony.” 

Thereupon, after argument, the court granted the motion and 
struck out all the testimony of Dr. Brooks, to which action of the 
Court the defendant excepted, and the exception was allowed by the 
Court. 

Thereupon the following occurred: 

“Mr. Todd: I would like to ask Dt. Brooks one other question. 
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“Q. I ask you a further question, if, when you talked with Mr. 
Fletcher on this occasion, if his mind seemed clear and active to you, 
as a layman or as an expert. 

“Mr. Smith: I object to that, if your Honor please.” 

“The Court: The objection is sustained. I grant you an excep¬ 
tion. 

“Mr. Todd: Yes.” 

Albert Farleigh was called as a witness for the defendant and 
produced from the records of the Supreme Court of the District of 
Columbia, a certain paper filed on April 9, 1914. in the case of Julia 
B. Fletcher, Plaintiff, v. Jam es J. Fletcher et al ., Defendants, entitled 
“The answer of the Defendant, James J. Fletcher to the Petition of 
the Plaintiff filed in the above entitled cause the 31st day of March, 
1914, and the Rule to Show Cause issued thereupon.” The answer 
was sworn to by James J. Fletcher, defendant, the plaintiff in 
18 this cause, and a part of paragraph 16 thereof, was offered 
and received in evidence and copied into the record as follows: 

“In the month of, to-wit, January, 1923, this defendant was 
obliged to undergo and did undergo a surgical operation involving 
him in an expense of from One Thousand (1,000) to Twelve hun¬ 
dred dollars ($1,200), including a visit to Florida in company with 
an attendant for a period of nearly two months, and it was for the 
purpose of meeting in part the expense thereby incurred that he 
exchanged with his sister the certificate of stock of the Washington 
Asphalt Block and Tile Company as aforesaid. While at Colonial 
Beach, Virginia, as aforesaid, he suffered a fall resulting in a serious 
rupture requiring him to be returned on a stretcher to the city of 
Washington on, to-wit, August 27, 1913, and to be confined to his 
bed under the care of a physician and nurse until the month of, 
to-wit, November, 1913, involving him in further great and unavoid¬ 
able expense.” 

Thereupon the following occurred: 

“Mr. Smith: I object on the ground that it is not a contradiction 
to any of the statements made in the application. He was asked 
in the application first to name the doctors who had treated him 
within the last five years and then, immediately following that, 
certain questions about his condition. One of the questions is have 
you ever had a rupture, have you worn a truss, and the answer is 
no to it. 

“I submit that these petitions or answer setting up that in 1912 
he had such a rupture would not come within the contradiction of 
any answer that is made in this application. 

“He might have had a rupture and never worn a truss and the 
question reads ‘Have you ever had any rupture or have you ever worn 
a truss?’ and he said ‘No.’ and he might have said ‘No’ to the one 
question and that would have been a perfectly true answer to the 
question.” 
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The objection was overruled, to which action of the court the plain¬ 
tiff excepted and the exception was allowed by the court. 

The witness produced another paper from the same cause entitled 
“Answer of Defendant to Motion of Plaintiff to enforce order of com¬ 
mitment heretofore issued in the above entitled cause,” and filed 
June 25, 1920. This answer was likewise sworn to bv Fletcher and 
paragraph 5 thereof was offered in evidence for the purpose 

19 of showing that his answer to the question concerning hii 
occupation was untrue and was copied in the record as follows: 

“5. Since the said 21st day of September, 1910, he has been 
almost wholly without occupation or employment of any kind, and 
has been wholly so since, to-wit, the 1st dav of January, 1919, not¬ 
withstanding that he has made repeated and diligent efforts to obtain 
employment, and he now is, and since, to-wit, the day last aforesaid, 
continuously has been, without means or resources of what kind 
soever, and during all the time aforesaid he has been, and now is, 
wholly unable, even if so required, to pay any sum or amount what¬ 
ever upon the claim of the plaintiff in the premises.” 

Objection was made to the introduction of the above by the plain¬ 
tiff, and the objection was sustained by the court. To which action 
of the court the defendant excepted and the exception was allowed 
bv the court. 

V. F. Bourne was called as a witness for the defendant, and being 
first duly sworn, testified: 

That he was cashier of the local office of the Equitable Life Assur¬ 
ance Society with offices in the Munsey Building; that he knew Mrs. 
Lannon; that sometime in January, 1923, he went to her residence 
with Mr. Simmons; that while there, tender of return of the pre¬ 
mium paid on the policy was made, but refused by Mrs. Lannon; 
whereupon the following occurred: 

“By Mr. Todd: 

“Q. At the time you were at Mrs. Lannon’s house, did she state 
on that occasion that her brother Jim had been at the sanitarium on 
other occasions for alcoholism? A. Yes. 

“Mr. Smith: If your Honor please, I object to that on the ground 
that the foundation was not laid when Mrs. Lannon was on the 
stand.” 

Whereupon the Court sustained the objection to which action of 
the Court the defendant excepted and the exception was granted by 
the Court. 

On cross-examination the witness testified: 

That when he went to see Mrs. Lannon in January she told him 
the matter was in the hands of her attorneys; that he was 

20 familiar with the handwriting of Mr. Schelker. an assistant 
secretary of the Equitable Life Assurance Society; that 
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nobody connected with the company to his knowledge ever rejected 
this claim on the ground that written proof had not been tiled; that 
he dealt with Mrs. Lannon regarding the policy; that she had been 
negotiating with him and said she would put in tier claim on the 
time limit; that he never objected to the form of claim or notice to 
him; that he furnished the blanks to Dr. De Weese, which implied 
notice that the claim was pending; that there was also the letter from 
Mrs. Lannon’s attorneys. (Thereupon the letter from Mr. Schelker 
of February 3, 1923, was offered and received in evidence and copied 
into the record as follows: 

‘‘The Equitable Life Assurance Society of the United States, 

120 Broadway, New York. 

W. A. Day, President; Walter G. Schelker, Assistant Secretary. 

February 3, 1923. 

Messrs. Archer, Chamberlain & Smith, 

Suite 835 Southern Building, 

Washington, D. C. 

Gentlemen : 


Rescinded Policy No. 2,964,014—James J. Fletcher. 


Replying to your letter of January 18th, we write to inform you 
that the Equitable has rescinded this policy because of the evidence 
that its issuance was procured by misrepresentation on the part of 
Mr. Fletcher. We are holding the amount of the premium $500.30, 
subject to the order of whoever is entitled to receive the same. 

Yours very truly, 

W. G. SCHELKER, 


Thereupon the defendant rested. 


Assistant Secretary.” 


21 At the close of the testimony, the defendant’s counsel 

moved that finding and judgment be for the defendant be¬ 
cause— 

1st. The plaintiff, on the whole evidence was not entitled to re¬ 
cover ; 

2nd. The plaintiff made untrue answers to certain of the material 
questions asked in the application for the policy of insurance. 

3rd. The plaintiff failed to prove that due proofs of disability 
were filed in accordance with the requirements of the policy. 

The motion w T as overruled, defendant excepted and the exception 
was allowed by the Court. 

Thereafter the Court took the case under advisement and a written 
brief was filed by each side. 


Thereafter on April 19, 1923, the Court made and announced 
its finding for the defendant in the following paper writing ad¬ 
dressed to counsel for the plaintiff and filed in the cause: 


\\ 
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“Municipal Court of the District of Columbia. 

April 19, 1923. 

Dear John: 

I have conscientiously and with much trial and tribulation pon¬ 
dered over the case of Fletcher v. Equitable Life Assurance Society, 
No. 88791, and have tried to carefully digest the law as set forth in 
the splendid briefs filed by both sides. While my sympathy is 
always with the insured, and while it should be the law that insur- 
ancecompanies should be compelled to stand by their contracts even 
when imposed upon, where they have slept on their rights to declare 
the contract at an end, and continued all the time to accept the pre¬ 
miums, yet that is not the state of the law at this time. 

In this case, it seems to me, in my humble opinion, that the 
questions and answers were absolutely of the greatest materiality 
and importance, and conducive to the issuance of the policy, whether 
regarded as representations or warranties, and I believe the great 
weight of authority upholds that view. However, not being infalli¬ 
ble, I may be wrong, and it is still your right to non-suit before 
judgment. If that is your desire, such will be the action of 
22 the Court, otherwise finding of fact will be for defendant, 
exception being noted for plaintiff to my ruling, and entry 
of said finding of fact will be postponed to April 25th, 1923, unless 
non-suit is taken prior to that date. 

Sincerely yours, 

(Sgd.) , ROBT. E. MATTINGLY. 

Messrs. Archer, Chamberlain and Smith, Attorneys-at-Law, South¬ 
ern Building, Washington, D. C.” 

Thereafter on April 20, 1923, the plaintiff, by his attorneys, en¬ 
tered an order dismissing the case and the same was entered upon 
the docket of the Court. 

Thereafter, on the 4th day of May, 1923, the defendant filed a 
motion to set aside and expunge from the record the dismissal en¬ 
tered by the plaintiff on the 20th day of April, 1923, on the ground 
that the plaintiff could not as of right dismiss the case after a find¬ 
ing had been made and announced by the Court, and further moved 
that the finding be entered of record as of the day it was made, 
to wit, the 19th day of April, 1923, which said motion was continued 
from time to time until the 16th day of May, 1923, when it was 
overruled by the Court. To which action of the Court the defend¬ 
ant excepted and the exception was allowed by the Court. 

The defendant thereupon, on said 16th day of May, 1923, filed 
another motion in which it requested the Court to set aside and 
expunge from the record the said dismissal on the ground that even 
though a dismissal could be taken with the consent of the Court, it 
was an abuse of discretion for the Court to permit plaintiff to dis- 
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TO PAY AT ITS HOME OFFICE IN THE CITY OF NEW YORK 


THOUSAND DOLLARS 

(Um tee* of thia policy) 


FACE 

AMOUNT 

$10,000 


AND AGREES 


his sister --CATHERINE E. LANNON- 

(with Um right to thn la—-if to chaivi the Broaficiary or 


(with Um right to Uw la—ad to changa the Beaaficiary or —ign this policy) 

upon receipt of due proof of the death of the Insured, provided premiums have been 
duly paid and this policy is then in force and is then surrendered properly released; and 
IN EVENT OF DEATH FROM ACCIDENT THE SOCIETY AGREES TO INCREASE THE AMOUNT SO PAYABLE * 

to —-T WENTY THOUSAND ‘DOLLAR S-— 

upon due proof that the death of the Insured resulted solely from bodily injuries caused 
directly, exclusively and independently of all other causes by external, violent and purely 
accidental means, subject to the terms and conditions contained on the third page hereof. 
AND FURTHER, IF THE INSURED BECOMES WHOLLY AND PERMANENTLY DISABLED BEFORE ACE SO 
the Society will waive s ubseq u ent premiums and pay to the Insured a disability-annuity of 

-—ONE HUNDRED DOLLARS-a month 

subject to the terms and conditions contained on the third page hereof. 

This insurance is granted in consideration of the payment in advance of 
Five hundred and 30/100 Dollars and or um payment 

annually th—aftarof a like sum 
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until TWENTY full yeor* premiums shall have been 
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by Um Ineured lor assignee it any) and theronlur the payment of Um premiums for m b provuhma shall not be required. 

Thb Pmvn.K«iKs and Conditions stated on the subsequent pages hereof form a part of Um contract 
as fully as if recited at length over the signatures hereto affixed. 

Executed this Thirty-first .day of *. May - .1922 t>t the Home Office 

of the Society in Now York.' 
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PRIVILEGES AND CONDITIONS. 


THIS POLICY SHALL BE INCONTESTABLE 

after one year from iU date of imie, provided prem iu ms have been duly paid, subject to the provisions as to 

ace stated on the third page hereof. 


THERE ARE NO RESTRICTIONS 

under this policy, while in full force, on travel, residence, occupation, nor on military or naval service, except 
those relating to Double Indemnity and Disability* on the third page hereof. 


ANNUAL DIVIDENDS. 

The proportion of divisible surplus accruing upon this policy shall be ascertained annually. Beginning 
at the end of the second insurance year, and on each anniversary thereafter such surplus as shall have been 
apportioned by the Society to this policy shall at the option of the Insured (or assignee if any), be either- 

1. Paid ia Cash; ar, Z. AafHad toward tea p a y sa t sf pwte■■■; or, 3. Applied to tea purchase at paM- op Addi¬ 
tional lanxaaco twitfcsat Saa M a Mavity ar latal nod penaaaaot disability boooflu;; or. 4. Loft to o tc—ul ato at 
JVc tatoroot, ewpanM aaaaaQy. If a Mgbsr avenge aaaaal rata ia oorood, teis scram ula boa may ha tearaaaad 
by aa tetaraat fWfwf aa MmbM and apportioned bp tea Society. Such eccumulanoas' will bo payable epee 


corns options within three months after the mailing 
shall be applied to the purchase of paid-op Additional 
by the Insured at any time for the cate value thereof. 


by the Society of a written notice requiring such election, tha dividend 
Insurance (Option 3). Ttan Additional lneuranoe may be s ur rendered 


POST-MORTEM DIVIDEND. 

In the event of the death of tho Insured after the first policy year, and while this policy is in full force 
and effect, a cash dividend will be allowed for the fraction if any, of the then current policy year elapsed be* 
fore such death. * 


PROVISIONS PC LATINO TO LOANS AND SURRENDER VALUES. 

LOAMS. At any time, while this policy ia in lull force, after three full 
"ears' premium?, have been paid, the Society will advance to the Insured 
<ur assignee if any;, on proper assignment and delivery ol this policy, and on 
the sole security hereof a sum which, with interest, shall not exceed Uw-caah 
value at the end ot the then current policy year tas staled in the opposite 
Table;, less any indebtedness to the Society hereon, provided all prvmiums 
or instalments of tlie same have been lully paid to the end ot tbe llien current 
policy year. Interest shall be at the rate ot oV„ per annum, and sludl be 
payable on the premium anniversary date ol tlus p»4ic>. The loan may' be 
increased by llic cash value ol dividend additions credited to this polity. 
U any. If the loan w lor a purpose other than to pay premiums on polkies 
ui the hoticty. the granluig ol the tame may be deterred by the Society fur 
a period not exceeding ninety days alter receipt ol application therefor.. 
Failure to repay such loan or to pay interest thereon shall not avoid this 


TABLE OF LOAN AND SURRENDER VALUES FOR 
EACH 91.000 OF FACE AMOUNT OF THIS POLICY. 


I AWt'V.^ 

POLICY. 


svm t 66...r ..r. 9129..^ „r. 5 * 

4 ' * 9 97 .... •„ —818A—.. •; 6^* .... 2... 

5 ; • : 9129. 9242.— 1 —10.... -... 1_ 

* U.9160-.,... 9294.. ..11.' 7. 

7 :. 9349 -.- -as.-. .. 0 . 

8 •#.£-,..9228..9403. ....14- < . A. 

9 9263.-.. .9457.— -.15... :...' 3 . 

10 • : L... 9300.. .9510...—; ....16.-. V2 

II*' • L 4335.- 9559. -.16— ..11 

12 • •—*, v 9370...— 9607.....vl7. ^ — 6 

13 • v |407.—9656. .— - IA- .... 1.. 

14 • 9446. 9703-....- .-.18— .9 

15 • __9404.— 9751..— —19— .4. 

16 • 9524. -—.9600.— —20— 1 . 

17 ' • 9565_ _9848—.21... — 0... 

18 • 9609..:_9898_22... — 1. 

19 • ^-...8653...... .-8948...- -23.... - 11... 

20 •-" i— 8700. -Policy ful ly Paid-up 

21 • -'.U—fYia. 

22 • >—...$723. 

23 t..— 8734.— 

24 * .8745— v •• 

25 • Li _8755...^,, 

» • .8806. 

. Tbe loan obtainable at the end of any given year may be secured 
during that year, if tbe premium far the entire year has been paid. 

Loan and Surrender values far later years will he on the same 
basis, and will be furnished nn request. 

These values are exclusive of dividend additions.' and are for 
completed policy years. Du* allowance will he made lor any 
fractional premium paid beyn* jrompletet^' * y year*.g7^ 

If there are any dividend " IRions to LV policy, thewLAIuea 
will be inoreassd thereby. They will be reduced. If there ia any 


pulicy unless the total indebtedness hereon shall equal the total loan vmhie. 
nor until thirty-one days after notice shall have tieen mailed to the Insured, 
and to the assignee ot record if any, to their addtesws last known to thd 
Society. 

OPTIONS ON SURRENDUt OR LAPSE. Alter three full years' pre¬ 
miums have been paid hereon, upon any subsequent default in the payment 
of any premium or instalment thereof, and within three months after such 
default, tins luhcy may be surrendered by tlie Insured (or assignee if any) 
wlio may elect one of ihv following options: 

(a) 'lo receive tlie Cash Surrender Valor ol this policy; or % •'. 

lb> To purchase non participating paid-up life insurance payable at the 
same time and on tin same condnioiis as this policy, but without double, 
indemnily’or total and iwrmanent disability benefits;-or 

(c; To canluiue the insurance (or its face amount (and any outstanding 
dividend additions) a> paid-up extended term insurance for the period shown 
in the opposite Table, or for such further period, as the divid e n d additions 
4lf any) will purdiaxe. but without future participation, or right to loans, 
or double indemnity or total and per ma nent disability benefits. 

In the event of default m the payment of any prem i um or instalment 
thereof after this policy has been in force three fml yean, if the Insured (or 
jaftim if any) dues nut select one of said options within three months of 
such default, the insurance shall be continued as provided under Option (c). 

11 there be any indebtedness against this policy, the cate surrender value 
shall be reduced thereby, the paid-up insurance shall be reduced proportion¬ 
ately. aid the extended term insurance shall be for the face amount of the 
policy leas the indebtedness and for such period as the reduced cate value 
will purchase. 

The Insured j. right to diange. assign or terminate this pulicy shall extend 

to any paKl-up insurance accruing hereunder. * 

BASIS OF COMPUTATION. Hie RESERVE for which funds arc to be 
held upon this policy shall be computed upon the American Txpcncrice 
Table of Mortality with interest at 3% by the net level premium method. 

The values stated in Otc opposite Table are mathematM&l equivalents 
and each is equal to the lull Reserve at the end of the then current policy 
year, on the basis stated in Uie preceding paragraph, less a surrender charge 
of noi more than 1 y d % of the face of this policy until the completion ot 
the tenth poll -ar, at wjvrh tune and’thereaiter there is no deduction 
made as a sun _t charge*]» *.-pt that P" "lions of a month and tractions 
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THE EQUITABLE LIFE ASSURANCE SOCIETY 

OF THE UNITED STATES 

HEREBY AGREES that the Loan and Surrender value provisions under this policy are extended to 

allow Surrender Values after two full years’ premiums shall have been paid under this policy, as follows 

• • 


TABLE OF LOAN AND SURRENDER VALUES FOR 
EACH $1,000 OF FACE AMOUNT OF THIS POLICY. 

THE TERM FOR WHICH EXTENDED INSURANCE WILL BE GRANTED IS THE 
SAME WITHOUT REOARD TO THE AMOUNT OF THE POLICY. 


Alter poliqr 
has been in 
force 


2 Years 


LOAN ACASH VALUE, 1 
FOR EACH $1,000 OP; 
PACK AMOUNT OF 
POLICY. 

The Loan Value ie the | 
Cash Value laaa internet 
. to the premium anal* f 
veraary data. 


PAID-UP LIPS PAID-UP EXTENDED 

INSURANCE TERM INSURANCE. . 

PACK E AMOUNT 0 OP Without Double Indemnity 
K POLICY. ° F " Db**iUty Benefit*. 

Without Double 

I ndemnj tjMft^DiaabUty Yearn. Montha. 


BIND POE AOE 


433 


$66 _ 


Ynnm. 

. • 

Month*. 

3 

1 


-.L. 20... ...43... 


A 

v. * 

-3 


Such Loan and Surrender Values are subject to the Provisions relating to those allowed after three full years’ pre¬ 
miums have been paid under this policy. 

They are calculated upon the same basis of computation as is described in the policy for the other Surrender 
Value?, except that for the Surrender Value at the end of the second policy year a surrender charge of not more than two 
per cejitum (2%) of the face of this policy is made. ' 
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• not indudme pobey now applied for? you cary » um Sooety. A 

Be Row much do ywi carry ta other Campmdai? (Cm nomoo of Comtmm n ~X* 


APPLICATION, 


7. Have you ever had or been treated far any dtamer or 
fuat urbane* of; (muwvr omck mpmotoly.) 

A. The Drain or Ncrvca.. . 

to. The Now.Tonall*. Throat or Lxwft 'Hjy or Roae fever) 

C. TV Heart or Blood Yeaarta . 

D. The Stomach. Liver, Intestine*. Kidney or WwMii . 

K. The Cr-nilo-UriiMry Or (an* .. 

P. The Slun, Barm, GLuuk, Kye or Ew.. 

G. The Rectum (1 lemur rhordi or Pile*).. 


S. A What i* y»>ur avvra(e ilaily omiumj.n m of aic Aiiir hrvrr*(e> ' ».VL»- **_ J t C d » i"*** * / 

to. Itavr you uwd them to the rttrnt >4 i>il»tiiatK*i d mu*: Dir part five yea**? ! B. ’ \-\«. . 0 ( lu , y, l»l»j 
C Have yourver taken tmtmmt for Ihealcnh-tic <v <ti i*i h.«Ut. ■« f». n <i'ut>->f ; C?^ v 

lor a ny ofhrt tumlii ion at Ai.i h,n:w'al<» %tll.^.^tlll^^l , _il.mA'iiifitii<ff*lr) i ' r _ 

I affwa that the answer* shaft t* part ml my appllcalian, which shall lumiit of Part* I and II tahan tofathar, 

• ha f«r*|d*i| auwtr* ahallalaa bacotw* part of any policy contract lAlffay ba iaaoad on the itnnph tharaaf. 

Dated at ' \T~lV Ok.*** *vV»'> / Cnirity af \ S State of . ..... 


(to he aruim iu jxeritr of Medical 


c #79 

IPVt * 

L\y 
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THUD PAGE. 


PRIVILEGES AND CONDITIONS. 

SPECIAL PROVISIONS REGARDING 
DOUBLE INDEMNITY AND TOTAL AND PERMANENT DISABILITY. 

1 DOUBLE .INDEMNITY IN CASE OF DEATH FROM ACCIDENT. 

1H ftocraMd amount of inauiance a> adpulated on the face hereof, in cam of accidental death shall be payable upon receipt of 
due proof that the death of the Inured occurred while this policy was in full force and effect, and resulted solely from oodily injuries, 
rm directly, exdurivdy and independently of all other caums by external, violent and purely accidental means, provided that 
„ death shall within 90 liantSm the date of such injuries and shall not be the result of or be caused directly or indirectly by 
• self-destruction, or diaeMe or illness of any kind, physical or mental infirmity, any violation of law by the irauraJ. mili¬ 

tary or naval service of any kind in time of war or by engaging as a passenger or otherwise in submarine or aeronautic 
The Society, in order to determine whether denth occurred within the meaning of this provision, shall, in the absence 01 legal restric¬ 
tions, have the right and opportunity to make an autopsy. 


TOTAL AND PERMANENT DISABILITY. 

(1) DISABILITY BENEFITS before age 60 shall be effective upon receipt of due proof, before default in the payment of premium, 
that the Inured k* "* totally and permanently disabled by bodily injury or disease after this policy became effective and before its 
anniversary upon which the Insured's age at nearest birthday is 60 years, in which event the Society will grant the following benefits. 

(a) WAIVE PAYMENT OF ALL PREMIUMS payable upon this policy fallin* due after the receipt of such proof 
•ad durin* the continuance of such total and p er m anent Disability j and 

(h) PAY TO THE INSURED A MONTHLY DISABILITY-ANNUITY as statod on the face l»eroof; the first payment 
to ha payable upon receipt of duo proof of such Disability and subsequent payments monthly thereoftsr during 
the continuance of such total and permanent Disability. 

(NOTE » —Any Premiums so waived and any Disability-Annuity so paid sA all not be deducted from any amount 

payable (a any settlement of this policy.) 

bTsABiUTYSfajdi^e'tteeincd to be total whejtirtfof such an extent that the Insured is prevented tliereby from engaging in 
any occupation or performing any work for compensation of financial value, and such total disability shall be presumed to be rER- 
mament when it is present and has existed continuously for not less than three months; and, further, the entire and irrecoverable loss oj 
sight of both eyes, or the severance of both hands at or above the wrists, or of both feet at or above the ankles, or of one enure hand 
and one entire foot, will of themselves be considered as total and permanent disability within the meaning of this provision. 


In case the Insured alter attaining age suty, and while thia policy it i he society snail tune me ri s m at 

in full force and effect, becomes totally and permanently disabled as two years after receipt of such pro* 

above described, and furnishes due proof thereof, the Society, subject more frequently than once a year, t 

to the ffm diti« w above stated, will on each subsequent anniversary of such total disability. If die Insur 

date of this policy during the continuance of such disability waive pay- proof thereof, or if it appear* at any 

ment of the premium, if any. for the ensuing policy year, whereupon able to engage in any occupation oi 

(he amount of insurance shall become reduced by the amount of pre- non of financial value, no lunher 

miuins so waived apd subsequent premiums ana loan and surrender lunher Disability-Annuity payinc 

values shall be reduced proportionately. account of such disability. 

(IV; MILITARY OR NAVAL SERVICE. Disability resulting directly or indirectly hum 
military or naval service in lime of war is not a risk assumed by lliy Society. 


(IQ) RECOVERY FROM DISABILITY. 

The Society shall have die rislu at any time or limes during the hist 
two years after receipt of »iuii proot of disability, but ilicreatter not 
more frequently than once a year, to require proof of the continuance 
of such total disability. 11 the Insured sliall fail to furnish satislactory 
proof thereof, or if it appear* at any lime dial die Insured has become 
able to engage in any occupation or perforin any work for compensa¬ 
tion of financial value, no lurthcr premiums w.ll Ire waived and no 
turther Disability-Annuity payments wiL be made hereunder on 
account of such disability. 


BIHiriClAKY. II then i, uu written aaufTunrnt ot lh.» pubey in force and mi foe with 
Um bucitty; n 

/.* The Ineurtd may (rum tune lo time dunn« its continuance. change the benefictiry ur 
by • written request, upon the Society's bon*. itl«l at it* Hume Ollier, bur such 
(toiqt dull lake etlert uniy upuit toe endorsement ut the u:ur bet run by the Stour. «*. 
(bl the Insured (nr aaifuee if any) may, wiibuut tbe rauurni ot the beneocurv. aur- 
amen ur plad*e thu pubey anil receive, nmnt and enjoy every benefit. nglii and 
pnvikqr con/erredupon the Insured by Ibc terms Iktcu< 

if lhe executors, adnumstreton or awagne ot the Insured be not esprvmly dewtnaled as 
famieudary and il thaw be no other beneuoary kvinc at the death ot the Insured, -rayment 
vgl ^e made lo the tumvtoc children ot the Insured, or should nunc survive. then to the In- 


Kscrpt as herein riiwewJy provided, uv ^a>!iit - .l "i j'iv iven'iuin of inatali arnl thereof 
shall not maintain this pr4ny in force l*->utvl Hu* dale »:rn llie suixefdwr ivenuum 
instalment thereof tiecuniea |U> aU«. 


REINSTATEMENT. If tfoa .trJu y dull l.r»-r i 


rnnyrn- tie non-payment ot any 
premium when doe. il may he r -*n*taie>l ai j i> ii.uv upi-n IV prviluctioti o4 evidence ut 
ineunitality «iti»Uii<vy lo tbe Hoety. iuiJ the immtr-ifc oi all overdue prenmmia. with 
interest at 0% per annum, and up>>fi I lie (viynunl with inlet r,: nr l!*e m nsulcment ot any 
indeMrdocsa to the fwnety secured by tint ptcuy. 

AGS. If the are of tbe Insured has been uiauicd any .invumt pjvable under any of 
the pruvMMM of Dus con tract, stud be that amount whi.h ti:<- premium cliantjd would have 
imi i liasrrt at the Suoety'a rate* m use at Use. register date Iktvu! (or tfw* Insured » correct a*e. 

TRS CONTRACT. Ttus policy, and the abdication therefcv. a copy ot which it endocsfcl 
bmao or attached hereto, constitute the mtire contract Iw.iween the parties. All statements 
mad* by the Insured shall, in the abweice of fraud, tie downed representations and not 
warrB WMa, ami no such statement shall »vi«d this i»duv <* hr >>sed in defense of a claim 
Ihctewsder unless contained in the writn-i .lprluiMun t)»<nf->r .rot a cupy ™ such applies 
I H, Issskdorwd hereon or attached lieirto. wlien i-su.d 

vai jUi i'ifii.m vine or insane , within one vr.ir fnru llie dale ot issue hereof. i» a risk 
aaunxd hv the N«i«-ty under thi* i» lu>. la »-ich an Cv.-M the Noely t liability shall 
bs Utmted lo an aro-wint equal t • tlw ptenuiita a.tuslly |«, t 

•» 

AGENTS are n«s aulh>sur>< to muddy .*• in event of lapse. to reinstate thi* policy, or to 
extend the time (or payment ot any premiaic e* instalment lbete\>( 

THX MODES OF SETTLEMENT available at the maturity ot this policy are stated osi 
the fourth pays hereof and r«>nsit(ute a |ort of this contract 


ASSIGNMENTS. No aaaienmau of Uu* pebry shall bs bsodmc upon the Suosty unless 
to wsiiing end until Wed at iU Home Udfos. Tbs Society sssu m ss no rssposwbibty for tbs 

PAYMENT OF PREMIUMS. AD prrmiwns are payable in advance at tbe Home Office. 
_ anv a cent or Cashier of the Society, upon ddivw) on or hcfor« their due date, of a 
rcctopt ■gnsd by the Prwalent. a Vice Prawdastt. Secretary ur Tieawim. and count rm gas d 
Insasd Asent ur Cashier. This policy is bawd upon the payment of premiums annually: 
but csciiiiuins may be p^. subject to the Sucre.y s wnttcri approval, in semi annual or 
muriWlv instalments st tbe Society's adopted rate* l<* iracimnal premiums, provided that 
uillj jml of the deatli of the 1 routed any impuid p>«tvon ot the premium for the then 
curraal'pobcy yeer shall be deducted tram the amount peyafoe hereunder 

natr* a sracr of thirty-one day*, subject to an interest charye at the rate of per 
.noutiUI be named for tbs payment of every premium after the hrst.durtna_whwh parmd 
7mMoT£twSer d»U Sntmus in fora II death occur within the days of cnee, 
lbs premium (or the then current policy yew or any unpaid inwahawts thereof OmU be 
•Blurted bom tbs sasoimt payabie hereunder. 


Ai 


"V- 


-bident. 
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ANY rtl FOR THI* INFORMATION IS NOT C*ARRCA»t.S TO TMI 


r 

. . The Equitable Life Assurance 

dyfflU OF ™ E UNITEO STATES 


NO. » 


DISABILITY CLAIM. 


BUNKAU OF POLICY CLAIMS. 


1. Full oame of claimant. 


ATTENDING PHY8ICIAN’8 8TATEMENT 


2. State claimant's age and basis of your knowledge. 


Present Residence—Street and number. (If rural , 
i *tate P . O. address and also nearest trading point , an J 

distance and direction from that point .) 


4. How long have you known the claimant ? 


When did the claimant first show the symptoms of . 
present illness ? 


James J.Fletcher 
43 years 


3333 13th• St.'N.W. Vfash.D.C. 


About 4 years 


«. Date of first visit in present illness. 


Sept.13th• 1033 
' a Sept 13th.103? 


h. Is there now or has there been any other physician b. Staff Of laurel Sanitarium, 
associated with or preceding you in this case ? If so, ^aurel lid 

state name and address. 9 


«. Is claimant now confined to his bed or home ? a. 

(If confined away from home, state where.) Uonflned to Laurel Sanitarium 

b. If not,when was he last confined to his bed or home? b 
(State where .) 


«. Is he able to pursue any gainful occupation ? 
b. If not. how long has he been totally disabled ? 


* No 


II no,, now long nas ne oeen totally disabled ? b. since admission to Laurel Sanitarium 

c. How soon in your opinion will he be able to resume ' r. Unknown- to my knowledge 

any business? j * K 

d. Is claimant’s condition growing worse ? A question 


I • 

o' r Has the claimant any other disease, acute or chronic v * . . , * . 

or has claimant ever had any infirmity or injury > ! n y P^ r NOnal knowledge 


or has claimant ever had any infirmity or injury ? 

Has there been anything in claimant’s habits or 
mode of life predisposing to disease ? 


my knowledge 


11 * I ^ CT,l> f diagnosis and symptoms of injury, infirmity or disease causing present disability. 

Pat&ent admitted to Sanitarium with history of alchhAlinn since which 

Li»e a- tentative diagnosis of Paresis has been made. The patient still, 
■itomalns under treatment at the Laurel Sanitarium. 


a c. WI-22. 3. 
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.The Equitable Life Assurance Society 

of the United states 


* 0 . 1 


DISABILITY CLAIM, 


POLICY CLAIMS. 


CLAIMANT’S STATEMENT 


Ir- 


am insured under Policy No. 


by Thb Equitable Life Assurance Society of the United States on the-day of. 

Am 4he sum of $ ---and in proof of claim under said policy, do answer as follows: 


19- 


•. Date of birth 


l. 



of birth 


2 > n iitu-c is the date of birth derived—from family 
record, cvtificate of birth or other source? 


3. State changes in occupation since policy 


Give places of residence, stage a< 
4. policy was issued. Wf r*m/ { 

/ram nearest trading point .) 

_a_:___ 


5 « 


Give complete history of alVi^ness that 
had since the policy was issued. 



A When did your health first begijLf^jLV^Aed in 

°* . present illness? 

/- 

| • 
i 

j State the date yon were obliged* to give up work 

and name of employer at that time. 


a. Are yon wholly confined to vour bed? 

8. 

3. Are yon wholly confined to yonr home? 

a. 

b. 

9. Is there any improvement in your health? 


What physician or physicians have attended or pre- 
10. scribed for yon during the last two years? State 

their address. 

S • • 

What other insurance is there on your life? State 
companies, amount of insurance in each and dateissned. 

a. c*su «. 

• 

• 

«nv*a> 
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12. Or* the-dav of.-— l_ 


-19- 


• , I became wholly disabled as a reM d t Hi 


; ■ .O 


Hi • 


m 


of which I have been whollyWisabled sinee the. 


-day of- 


19 - 


•nd wffl be permanently, continuously and wholly prevented thereby from punning any and all gainful occupations 
by Team of inch disability I now make claim for the protection in the event of total and permanent disability m 
vided in my said policy. 


me this_ 


day of- 


.19 _ 


(Sign 


) 


Present 

Address_ 

\N*te M*w) 


No fry Public. 


Chre Stmt 
ft 


or IT ml Htaur r. ©. 


7T 


; 

* 


KJt 
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JAMES J. FLETCHER. 


15 


miss his action at that stage of the proceeding for no cause shown, 
and further to enter judgment on the finding made and announced 
as hereinbefore set forth, which said motion was likewise over- 
23 ruled. To which action of the Court the defendant excepted, 
and the exception was allowed by the Court. 

The foregoing being the substance of all the proceedings and tes¬ 
timony herein relative to the exceptions hereinbefore noted and al¬ 
lowed at the time of the ruling complained of, the defendant, in 
order that said exceptions may be made a part of the record herein 
for the purpose of having this case reviewed by the Court of Appeals, 
prays the Court to sign and seal this its bill of exceptions, which 
is accordingly done this 2nd day of Aug., 1923, now for then. 

ROBT. E. MATTINGLY, 

Justice of the Municipal Court. 

(Here follow diagrams marked pages 24, 25, 26, 27, 28, 29, 30, 

31, 32, 33, and 34.) 

35 Assignments of Error. 

Filed August 7, 1923. 

* * * * * * * 


Comes now the defendant, The Equitable Life Assurance Society 
of the United States, and makes and files this its assignments of 
error to be urged by it in the Court of Appeals. 


(1) The Court erred in overruling defendant’s motions for judg¬ 
ment at the close of all the testimony. 

(2) The Court erred in permitting the plaintiff to dismiss the 
cause after a complete trial and after the Court had made and an¬ 
nounced its finding for defendant. 

(3) The Court erred in permitting the plaintiff to dismiss the 
cause after all the evidence had been taken and the case submitted 
to the Court for decision. 

(4) The Court erred in overruling defendant’s motions to ex¬ 
punge the dismissal from the record and in refusing to enter find¬ 
ing and judgment for the defendant. 

(5) The Court erred in not entering judgment for the defendant. 

(6) The Court erred in striking out and excluding all the testi¬ 
mony of Doctor J. Lester Brooks. 

(7) The Court erred in sustaining the objection to a question 
asked the witness Katherine F. Lannon, the purpose of which was 
to contradict the witness and destroy her credibility. 

GREGORY & TODD, 
Attorneys for Defendant. 


Receipt of copy of this assignment of errors acknowledged this 7th 
day of August, 1923. 


JNO. LEWIS SMITH, 

Attorneys for Plaintiff. 


i 
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* 


Designation of Record. 

Filed August 7, 1923. 

♦ * * * * 


* 


The Clerk will please prepare transcript of record on appeal to 
the Court of Appeals in the above entitled case to include the follow¬ 
ing: 

(1) Bill of Particulars and Affidavit of Merit. 

(2) Affidavit of Defense. 

(3) Order of April 20, 1923, dismissing case. 

(4) Cash bond for costs filed and approved. 

(5) Bill of Exceptions. 

(6) Assignments of Error. 

(7) This Designation. 

GREGORY & TODD, 
Attorneys for Defendant. 


Receipt of copv of this designation acknowledged this 7th day 
of August, 1923. 

JNO. LEWIS SMITH, 

Attorneys for Plaintiff. 


37 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Municipal Court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
27, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of w’hich is made 
part of this transcript, in cause, At Law T , Number 88,791, wffierein 
James J. Fletcher is Plaintiff, and The Equitable Life Assurance 
Society of the United States, A Corporation, is Defendant, as the same 
that remains upon the files and of record in said Court. 

In testimony wffiereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
17th day of August, 1923. 

[Seal of Municipal Court of the District of Columbia.] 

BLANCHE NEFF, 

Clerk. 


I 


JAMES J. FLETCHER. 


1 ? 


38 Filed Jun. 1, 1923. Municipal Court, District of Columbia. 
United States of America, ss : 

The President of the United States to the Honorable Robert E. 

Mattingly, Judge of the Municipal Court of the District of 

Columbia, Greeting: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Municipal Court, before 
you, between James J. Fletcher, plaintiff, and The Equitable Life 
Assurance Society of the United States, a corporation, defendant, 
(No. 88791) a manifest error hath happened, to the great damage of 
the said defendant as by its complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Court of Appeals of the 
District of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 20 days 
from the settling of the bill of execeptions, or within such additional 
time after the expiration of the 20 days as the court below or a judge 
thereof for sufficient cause shall allow’; that the record and proceed¬ 
ings aforesaid being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of right and 
according to the law’s and customs of the United States should be 
done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of the 
said Court of Appeals, the 1st day of June, in the year of our Lord 
one thousand nine hundred and twenty-three. 

[Seal of Court of Appeals, District of Columbia, 1893.] 

HENRY W. HODGES, 

Clerk of. the Court of Appeals of the District of Columbia. 

Allowed by: 

CONSTANTINE J. SMYTH, 

Chief Justice of the Court of Appeals 
of the District of Columbia. 

Endorsed on cover: District of Columbia Municipal Court. No. 
4035. The Equitable Life Assurance Society of the United States, a 
corporation, plaintiff in error, vs. James J. Fletcher. Court of 
Appeals, District of Columbia. Filed Aug. 17, 1923. Henry W. 
Hodges, Clerk. 
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IN THE 




OCTOBEB TEEM, 1923. 


No. 4030. 


THE EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES, a Corporation, Plaintiff in 
Error, 

vs. 

JAMES J. FLETCHER, Defendant in Error. 


BRIEF FOR PLAINTIFF IN ERROR. 


Statement of the Case. 

This case is here upon writ of error to the Municipal 
Court. The plaintiff in error was defendant below and the 
defendant in error was plaintiff below and for convenience 
of statement they will be so referred to here. The plaintiff, 
by his agent Catherine F. Lannon, brought suit against the 
defendant for the recovery of five hundred dollars ($500) 
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alleged to be due him as monthly disability payments under 
the terms of a certain policy of insurance, numbered 2,964,- 
014, which was executed and delivered by the defendant to 
the plaintiff on or about May 30, 1922. (R. pp. 24-30.) 

The defendant appeared and filed its affidavit of defense in 
which it was alleged that the policy of insurance was void 
and of no effect and not binding upon it by reason of certain 
false and fraudulent answers made by the insured to material 
matters inquired of in the application, which application was 
an inducement for the issuance of the policy and was made 
a part thereof. (R. p. 3.) 

The Facts. 

On September 15, 1922, less than four months after the 
date of issue of the policy, the insured was taken to the 
Laurel Sanitarium at Laurel, Maryland, where his trouble 
was diagnosed as paresis (R. p. 31). Paresis is a mental 
disease resulting from syphilis and rendered the insured 
totally and permanently disabled from engaging in any 
occupation or performing any work for compensation of 
financial value. (R. p. 7.) Claim was thereupon made 
upon the defendant for compensation and the required 
forms were executed and forwarded to the defendant. (R. 
pp. 31-34.) 

The defendant refused to pay the claim and so informed 
the plaintiff’s agent, Catherine F. Lannon, who was the 
death beneficiary under the policy. The insured, being of 
unsound mind, no notice of rescission was served upon him, 
but notice of rescission and cancellation of the policy was 
served upon her in January, 1923. Further, a letter was 


3 


written to the attorneys for the insured in response to their 
letter of inquiry informing them that the policy had been 
rescinded by reason of the fraud of the insured. (R. p. 13.) 

The insured made the following misrepresentations in 
answering questions in his application for insurance: 

(1) Question “6. A. State every physician or prac¬ 
titioner whom you consulted or who treated you dur¬ 
ing the past five years. (If none, so state.)” 

Answer: “None.” 

The testimony of Dr. De Weese and the notations on the 
record of the sanitarium, which is in evidence, show that 
from December 9, 1921, to February 11, 1922, he both con¬ 
sulted with and was treated by a physician. (R. p. 9.) 
While his sister testified that he was at the sanitarium for a 
rest, Dr. De Weese, medical director of the sanitarium, 
testified that “rest” constituted treatment. (R. p. 10.) In 
fact it is a universally recognized treatment for many very 
serious diseases. 

(2) Question “8. A. Have you ever had gout, 
rheumatism, tuberculosis, epilepsy, diabetes or 
syphilis?” 

Answer: “No.” 

The record of the sanitarium shows under date of Decem¬ 
ber 9, 1921, the date upon which he was admitted, the fol¬ 
lowing : 

“History of Syphilis”. (Rec. p. 9.) There can be but one 
inference as to whom this history was obtained from. 

(3) Question “8. D. Have you ever had an opera¬ 
tion performed?” 

Answer: “No.” 
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The undisputed evidence, by the insured’s own admission 
under oath, made April 9, 1914, is that he underwent an 
operation in 1913, which involved him in large expense and 
necessitated a trip to Florida in company with an attendant 
for two months. (R. p. 11.) 

(4) Question “8. F. Have you had any other 
illness or injury not mentioned above?” 

Answer: “No.” 

Mrs. Lannon herself testified on cross-examination that in 
1912 the insured, Fletcher, fell and hurt his back and was 
right sick. (R. p. 6.) 

(5) Question “8. G. Have you ever had a rupture 
or worn a truss?” 

Answer: “No.” 

The undisputed evidence in the case, by the insured’s own 
admission under oath made April 9, 1914, is that in August, 
1913, he suffered a severe rupture, as the result of which 
he was confined to his bed in care of a physician and nurse 
until November, 1913. (R. p. 11.) 

(6) Question “9. C. Have you ever taken treatment 
for the alcoholic or drug habit, or been treated for 
any other condition at any hospital or sanitarium? 
(Give details and dates.)” 

Answer: “No.” 

The records of the Sanitarium at Laurel, Maryland, which 
are in evidence, show that the insured was admitted to that 
institution on December 9, 1921, and discharged February 
11, 1922, in care of his sister. The record is required to be 
kept by the laws of Maryland, and speaks for itself. It fol¬ 
lows: 
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“James J. Fleteher. 

Adm’t Dec. 9th, 1921. 

“42 D. C. Divorced—Real Estate Speculator. 

“History: 

“Father died of peritonitis. 

“Mother “ Stroke, age 60 years. 

“Patient extremely restless and hears voices at 
night. 

“History of Syphilis. 

“Present condition: 

“Large well nourished man. Has the speech 
peculiar to a paretic—well satisfied, no complaints, 
says he does not sleep all night but goes to bed 
early. 

“Dec. 28, 1921: 

“Walks and takes good care of himself—bathes, 
etc. Has the drawling speech of a paretic, also the 
sense of ‘well being’ marked. Has an accurate 
memory of many business men in Washington, 
gives details of them very well. 

“Jan’y 2, 1922 : 

“Continues his walks, is quiet, cheerful and good 
natured. 

“Feb’y 11, 1922: 

“Discharged c/o Sister—Condition good.” (R., 
P- 9.) 

After the elese of all the testimony the defendant moved 
that finding and judgment be for the defendant, but the 
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motions were overruled (R. p. 13). The case was then, on 
March 19, 1923, submitted to the court upon written briefs. 
(R. p. 13.) On April 19, 1923, the court made and an¬ 
nounced its finding for the defendant in a letter mailed to 
counsel for the plaintiff. (R. pp. 13, 14.) 

Thereafter, on April 20, 1923, counsel for the plaintiff 
entered an order with the clerk dismissing the case. (R. 
p. 4.) 

The defendant then moved that the dismissal be set aside 
and expunged from the record, and the finding for defendant 
be entered of record. The defendant also moved that the 
dismissal be set aside and expunged from the record, and 
that judgment be given for the defendant on the finding 
theretofore made and announced. Both of these motions 
were overruled. (R. pp. 14,15.) 

Assignments of Error. 

The defendant assigns error on the part of the trial court 
in the following respects: 

(1) In overruling defendant’s motions for judgment at 
the close of all the testimony. 

(2) In permitting the plaintiff to dismiss the cause after 
a complete trial and after the Court had made and an¬ 
nounced its finding for defendant. 

(3) In permitting the plaintiff to dismiss the cause after 
all the evidence had been taken and the case submitted to 
the Court for decision. 

(4) In overruling defendant’s motions to expunge the dis¬ 
missal from the record and in refusing to enter finding and 
judgment for the defendant. 
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(5) In not entering judgment for the defendant. 

(6) In striking out and excluding all the testimony of 
Doctor J. Lester Brooks. 

(7) In sustaining the objection to a question asked the 
witness Catherine F. Lannon, the purpose of which was to 
contradict the witness and destroy her credibility. 

The Questions. 

The questions raised by these assignments are as follows: 

I. Can a plaintiff, either with or without the consent of 
the Court, take a nonsuit or dismiss his case without prejudice 
after the verdict of a jury or after a finding by the court, 
where the trial is without a jury? (Assignments 2 and 5.) 

II. Can the court, at the stage of the proceedings reached 
here, permit a plaintiff to become nonsuit except for good 
cause shown? (Assignments 3 and 5.) 

III. Is the defendant entitled to judgment on the record? 
(Assignment 1.) 

IV. Should the court have excluded the testimony of Dr. 
J. Lester Brooks? (Assignment 6.) 
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ARGUMENT, 

I. 

A plaintiff cannot, either with or without the consent 
of the court, take a nonsuit or dismiss his case without 
prejudice after the verdict of a jury or after a finding by 
the court, w here the trial is without a jury. 

1. There was a general finding for the defendant. 

There is no particular form or language in which the find¬ 
ing of a Court must be couched, nor does it matter whether 
it be oral or written. 

A finding is nothing more than the final conclusion or de¬ 
cision of the Court on the issues raised by the pleadings. 
Williams v. Giblin, 57 N. W. 1111, 1112, 86 Wis. 648. 

Of course, before the conclusion becomes a finding it must 
in some way be announced or published by the Court or by 
direction of the Court. This may be accomplished in any 
number of different ways, however, and as said in 9 R. C. L., 
p. 195 any way is sufficient “which will give notice of the 
ruling to the parties.” 

While publication is thus essential to consummate a find¬ 
ing, entry is not—although it becomes necessary before judg¬ 
ment can follow. There is a clear distinction between the 
rendition of a finding and the entry or recording thereof. 
The first is a judicial act, the latter a mere ministerial, cler¬ 
ical act. Appeal of Bulkeley, 5 Atl. 112, 113, 76 Conn. 454. 

In the present case, on April 19, 1923, after the case had 
been tried and submitted and written briefs filed by both 
sides, the judge wrote to counsel for the plaintiff as follows: 


f 
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“I have conscientiously and with much trial and 
tribulation pondered over the case of Fletcher v. 
Equitable Life Assurance Society, No. 88791, and 
have tried to carefully digest the law as set forth in 
the splendid briefs filed by both sides. While my 
sympathy is always with the; insured, and while it 
should be the law that insurance companies should 
be compelled to stand by their contracts even when 
imposed upon, where they have slept on their rights 
to declare the contract at an end, and continued all 
the time to accept the premiums, yet that is not the 
state of the law at this time. 

‘‘In this case, it seems to me, in my humble opin¬ 
ion, that the questions and answers were absolutely 
of the greatest materiality and importance, and con¬ 
ducive to the issuance of the policy, whether regarded 
as representations or warranties, and I believe the 
great weight of authority upholds that view. How¬ 
ever, not being infallible, I may be wrong, and it is 
still your right to non-suit before judgment. If that 
is your desire, such will be the action of the Court, 
otherwise finding of fact will be for defendant, excep¬ 
tion being noted for plaintiff to my ruling, and entry 
of said finding of fact will be postponed to April 25th, 

1923, unless non-suit is taken prior to that date. 
(R. p. 14.) 

The mailing of this letter to plaintiff’s counsel was suf¬ 
ficient publication, for, as we have just seen, any form of 
publication is sufficient which gives notice of the conclusion 
to the parties. Besides that, however, a copy of the letter was 
filed in the jacket of the case—a public record kept by the 
clerk and open to everybody. (R. p. 13.) 

That this letter and its publication constituted a finding 
seems clear. 

2 h 
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First, there is the language of the letter itself. This speaks 
explicitly of “said finding of fact/’ and taken as a whole 
shows that the judge was no longer considering the issues in 
the case, but had reached a definite conclusion and that the 
only thing remaining to be done was the entry of the find¬ 
ing—a mere ministerial act. The sentence, “However, not 
being infallible I may be wrong and it is still your right to 
nonsuit before judgment,” shows quite conclusively that the 
judge was proceeding on the theory that he had made a find¬ 
ing but that the plaintiff would still have the right to take a 
nonsuit at any time before entry of judgment} 

Second, the bill of exceptions, which the trial judge signed 
after full consideration, expressly recites that, “Thereafter 
on April 19, 1923 [referring to the letter in question], the 
Court made and anounced its finding for the defendant, etc.” 
(R. pp. 13, 15.) “Bills of exception, when properly taken 
and duly allowed, become a part of the record, and, as such 
cannot be contradicted.” Chaffee v. Boston Belting Co., 63 
U. S. 217, 222, 16 L. ed. 240, 242. 

Third, unless the communication of April 19, 1923, was a 
finding, to send it was a gross abuse of the judicial office, 
since after a case has been tried and submitted and taken 
under advisement it is incompatible with the impartial ad¬ 
ministration of justice for the judge to communicate his 
conclusion to either party except in the form of a finding 
or a judgment. One of the acts for which Judge Archbald 
of the United States Commerce Court was impeached and 

‘The rules of the Municipal Court provide: “Judgment shall not be 
entered until the fifth day after the verdict or finding of fact by the 
Court, or, if any such motion be made, until after the ruling of the 
Court thereon.” (Rule 10, §3.) 
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convicted consisted of privately communicating with counsel 
for one of the parties concerning a case under advisement. 
The text of this count is reproduced in the margin below. 1 

The attempt heretofore made to explain the letter on the 
theory that it was not a finding but was designed to give 
the plaintiff’s counsel notice not to rely upon any favorable 
inferences that might have been drawn from the trial judge’s 


J That the said Robert W. Archbald, while holding the office of 
United States circuit judge and being a member of the United States 
Commerce Court, was and is guilty of gross and improper conduct, 
and was and is guilty of a misdemeanor as said circuit judge and as 
a member of said Commerce Court, in manner and form as follows, to 
wit: Prior to and on the 4tli day of April, 1911, there was pending 
in said United States Commerce Court the suit of Louisville & Nash¬ 
ville Railroad Co. v. The Interstate Commerce Commission. Said suit 
was argued and submitted to said United States Commerce Court on 
the 4th day of April, 1911; that afterwards, to wit, on the 22d day of 
August, 1911, while said suit was still pending in said court, and be¬ 
fore the same had been decided, the said Robert W. Archbald, as a 
member of the United States Commerce Court, secretly, wrongfully, 
and unlawfully did write a letter to the attorney for the said Louis¬ 
ville & Nashville Railroad Co. requesting said attorney to see one of 
the witnesses who had testified in said suit on behalf of said company 
and to get his explanation and interpretation of certain testimony that 
the said witness had given in said suit, and communicate the same to 
the said Robert W. Archbald, which request was complied with, by 
said attorney; that afterwards, to wit, on the 10th day of January, 
1912, while said suit was still pending, and before the same had been 
decided by said court, the said Robert W. Archbald, as judge of said 
court, secretly, wrongfully, and unlawfully again did write to the said 
attorney that other members of said United States Commerce Court 
had discovered evidence on file in said suit detrimental to the said 
railroad company and contrary to the statements and contentions made 
by the said attorney; and the said Robert W. Archbald, judge of said 
United States Commerce Court as aforesaid, in said letter requested 
the said attorney to make him, the said Robert W. Archbald, an expla¬ 
nation and an answer thereto;and he, the said Robert W. Arclibald, as 
a member of said United States Commerce Court aforesaid, did then 
and there request and solicit the said attorney for the said railroad 
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rulings on motions of the defendant in the course of the trial, 
is in direct conflict with the beforementioned statement in the 
bill of exceptions, and is untenable upon the following 
grounds besides: First, that was not the reason given in the 
communication itself. Second, even if there had been good 
ground for these favorable expectations, that would not have 
justified the trial judge, after taking the case under advise¬ 
ment, in communicating his conclusion to the plaintiff in 
any other way than by a finding duly made. Third, the 
overruling of the defendant’s motions for judgment afforded 
plaintiff’s counsel no ground for expecting a favorable de¬ 
cision, but only signified that the judge was not ready to 
decide forthwith in favor of the defendant, and in any event 
the subsequent action of the judge in granting leave for 
briefs to be filed and taking the case under advisement was 
notice to all that the trial closed with the issues in the case 
open. 

2. After a finding the plaintiff could not become nonsuit 
either with or without the consent of the court. 

It may be conceded that under the ancient practice of the 
common law a nonsuit or dismissal could be taken by a 
plaintiff at any time before judgment, even after verdict. 

company to make and deliver to the said Robert W. Archbald a fur¬ 
ther argument in support of the contentions of the said attorney so 
representing the said railroad company, which request was complied 
with by said attorney, all of which on the part of said Robert W. 
Archbald, was done secretly, wrongfully, and unlawfully, and which 
was without the knowledge or consent of the said Interstate Com¬ 
merce Commission or its attorneys. 

Wherefore the said Robert W. Archbald was and is guilty of mis¬ 
behavior in office, and was and is guilty of a misdemeanor. (Proc. 
U. S. Sen. and H. of R. in the Trial of Imp. of Robert W. Archbald, 
VoL 1, p. 7, 62nd Cong., 3rd Session, Sen. Doc. No. 1140.) 
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The unfairness of this rule to a defendant soon became ap¬ 
parent, however, and as early as 1400 A. D. the statute of 
2 Henry IV, c. 7, was passed which provided: 

“Whereas upon Verdict found before any Justice 
in Assise of Novel Disseisin, Mortdauncester, or any 
other action whatever, the Parties before this time 
have been adjourned upon difficulty in Law upon 
the matter so found; (2) it is ordained and estab¬ 
lished, that if the Verdict pass against the Plaintiff, 
that the same Plaintiff shall not be nonsuited.” 

This statute being in force in Maryland on the twenty- 
seventh day of February, 1801, remains in force in the 
District of Columbia. (Code, D. C. Sec. 1.) 

Common sense and justice alike forbid that a plaintiff 
should have the right, after his case is decided against him, 
to take a nonsuit and then bring a new action, and con¬ 
tinue to do so indefinitely until by some good fortune on his 
part, or misfortune on the part of the defendant, he may 
succeed in securing a verdict in his favor. The public in¬ 
terest as well as the interests of individual defendants de¬ 
mand that there be an end to litigation. 

Accordingly the modern rule is laid down in 18 Corpus 
Juris 1153 as follows: 

“By the great weight of authority now a dismissal 
or nonsuit cannot be taken after verdict, either as a 
matter of right, or by the permission of the Court.” 

Likewise in Johnson v. Bailey, 59 Fed. 670: 

“These and other like considerations have led to a 
modification of the ancient rule of the common law 
which allowed a nonsuit as a matter of right any 
time before verdict recorded, or even after verdict 
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and before judgment, by substituting one of a more 
even handed justice, which is that at any time before 
the trial is opened to the jury, or to the Court if 
tried without a jury, the plaintiff may become non¬ 
suit as a matter of right; and that, after that, and 
before verdict, leave to become nonsuit is within the 
discretion of the Court; and that, after verdict, there 
can be no nonsuit. This rule places the parties 
upon a more equal footing, and brings the case more 
under the control of the Court.” (P. 671.) 

So in this jurisdiction it is settled that a plaintiff may not 
become nonsuit after verdict. Bradshaw v. Earnshaw, 11 
App. D. C. 495. 

The rule is again stated in Washburn v. Allen, 77 Me. 
344, as follows: 

“Hence not only upon principle, but authority, 
we may safely found this rule: That the plaintiff, 
before opening his case to jury, or to the Court, 
when tried before the Court without the intervention 
of a jury may become nonsuit as a matter of right; 
after the case is opened, and before verdict, leave to 
become nonsuit is within the discretion of the Court; 
after verdict there can be no nonsuit. 

“The reason of the rule is apparent, and needs no 
discussion. It is founded upon principle. If there 
were no place at which a party defendant could have 
any rights, save as to costs until verdict, great in¬ 
justice might oftentimes result, with no power in 
the Court to correct or restrain it. As a nonsuit is no 

bar to a future action for the same cause, a plaintiff, 

• 

if so disposed, might harass the opposing party, 
whose residence or situation might be such as to 
necessitate great expense in the preparation or de¬ 
fense of a cause, with continued litigation, and the 
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costs recoverable would be absolutely inadequate to 
compensate him for either. Courts of law are in¬ 
stituted for the administration of justice, and in 
doing so must be governed by wise and salutary rules 
that will neither afford improper advantage to one 
party nor work injustice to the other. (P. 352.) 
[Italics ours.] 

In Judge of Probate v. Abbot et al., 13 N. Ii. 21, after 
trial and verdict for the defendant, the plaintiff attempted 
to take a nonsuit. It was held that it was too late to non¬ 
suit either with or without the consent of the Court. The 
opinion states: 

“But a party ought not to be permitted to lie by, 
take the chance of success, and then deprive the other 
party of the benefit of his verdict, by a nonsuit; 
nor ought the court to be called upon to exercise any 
discretion, in that respect, at such a stage of the pro¬ 
ceedings.” 

“We regard the rule as salutary and well settled.” 
(P. 23.) [Italics ours.] 

In Taylor v. Alexander et al., 6 Ohio 144, after a verdict 
for the defendant, plaintiff sought leave to take a nonsuit. 
The request was denied and the Court said: 

“This we decline to do. It would innovate upon 
the usual practice to allow a nonsuit after verdict.” 
(P. 148.) 

In Lawrence v. Burns, 2 Browne (Pa.) 60, the jury re¬ 
turned with a verdict for the defendant, but was sent back 
by the Court to correct a technical defect. Before the jury 
returned the plaintiff insisted upon taking a nonsuit. The 
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Court held that it was too late, declaring that the defendant 
had the right to take the verdict. 

In Brunswick Grocery Co. v. B. & W. R. R. Co., 106 Ga. 

270, 71 Am. S. R. 249, the case was submitted to the jury 
upon recess of the Court for the day, with permission to the 
jury to disperse after finding their verdict and with authori¬ 
zation to make known their verdict to counsel if it should be 
reached before the Court convened the following morning. 
Counsel for the plaintiff ascertained that verdict was for the 
defendant, and before it was officially announced in Court 
sought to dismiss the case. It was held that the trial court 
properly refused to permit a nonsuit, the Court saying: 

“So far as the right of plaintiff to dismiss its action \ 
was concerned, we think the ascertainment of the 
verdict in this case was tantamount to its publication. 

In the language of Blackley, Judge, in Meador v. 
Dollar Sav. Bank, 56 Ga. 609: ‘The plaintiff had lost 
his wager, and it was too late for him to withdraw the 
stake.’ In Peeples v. Root, 48 Ga. 592, it was decided 
that the plaintiff may dismiss his case at any time 
before the verdict is published, if unknown to him. 
Warner, Chief Justice, delivering the opinion in that 
case says: ‘If it had been shown to the court by com¬ 
petent evidence that the plaintiff had surreptitiously 
or otherwise, ascertained that the jury had found a 
verdict against him before the motion was made to 
dismiss the case, and the court had then refused to 
dismiss it on that account, we should not have been 
disposed to interfere with that judgment, but nothing 
of that kind was made to appear to the court in this 
case.’ Such a state of facts was made clearly to ap¬ 
pear in the present case, and we think the court was 
right in overruling the motion to dismiss.” (Pp. 

272, 273.) 
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In Merchants Bank of Macon v. Rawls, 7 Ga. 191, the 
verdict of the jury was brought into Court and the papers 
handed to counsel for the plaintiff, who, after seeing that 
the verdict was for the defendant, but without reading it 
aloud, moved the Court for leave to take a nonsuit. The 
Court held that it was too late to dismiss without prejudice, 
and said: * 


“We believe that the ends of justice, and equality 
of right and privilege between parties, will be best 
promoted by the following rule, to wit: a party shall 
not dimiss or be nonsuit in any case, after the publi¬ 
cation of the verdict, and it shall be considered as 
published, eo instanti, in which it is handed to the 
plaintiff’s counsel, or other person directed by the 
court to receive it.” (P. 197.) 

Where a trial is had before the Court without the inter¬ 
vention of a jury, the finding of the Court corresponds with 
the verdict of a jury. ( Humphreys v. Third National 
Bank, 75 Fed. 852; Streeter v. Sanitary District of Chicago, 
133 Fed. 124, Goode v. U. S. 44 App. D. C. 162.) The same 
rule will apply, therefore, where there has been a finding by 
the Court in a trial without a jury and for the same reasons. 
Thus, in State v. Powers, et al., 52 Miss. 198, where, after a 
finding by the Court the plaintiff sought to amend and dis¬ 
miss the Court said: 

“But it appears from the bill of exceptions that, 
upon the exclusion of the bond, The defendant had 
judgment.’ Afterwards, but before the judgment 
was entered on the minutes, the motion was made to 
set aside the judgment, with a view to dismiss, etc. 
If the case had been submitted to a jury it would 
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have been too late, after the verdict, to amend as pro¬ 
posed, and we think the finding by the judge may in 
this respect be likened to a verdict.” (P. 202.) 
[Italics ours.] 

In Stewart v. Gray, 23 Fed. Cas. No. 13428a, the Court 
said: 

“In issues of fact triable by a jury, the plaintiff 
will be permitted to suffer a nonsuit at any time be¬ 
fore the jury actually find their verdict, but never 
afterwards. In the case now before the court, the 
issue joined upon the plea of nul tiel record was an 
issue of law properly triable by the court; and after 
the court had delivered its judgment upon the issue 
submitted to it, it was too late for the plaintiff to 
apply for permission to suffer a nonsuit.” 

In George J. Wolfe Co. v. Fulton Realty Co., 83 N. J. L. 
344, it was held that it was too late for nonsuit where the 
court had begun to announce its decision in a case tried 
without a jury. The opinion states: 

“The question whether the plaintiff was entitled 
as of right to submit to a voluntary nonsuit after the 
judge had begun to announce its decision is novel. 
We have held that the provision of the Practice act 
prohibiting a voluntary nonsuit after the jury have 
gone from the bar to consider of their verdict is ap¬ 
plicable to District Courts. Greenfield v. Cary, 41 
Vroom 613. The act does not, in terms, apply to a 
case tried before the court without a jury, but, on the 
other hand, there is no common law practice author¬ 
izing a voluntary nonsuit after the case lias been sub¬ 
mitted to the trial judge for decision without a jury. 
We think the orderly conduct of the trial, however, 
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requires that the trial judge should not be interrupted 
after he has begun to announce the result. The case 
is closely analogous to one where the trial judge has 
directed the jury to return a verdict for the defendant, 
but the verdict has not in fact been rendered; in that 
situation the plaintiff has no right to submit to a non¬ 
suit. Dobkin v. Dittmers, 47 Vroom 236.” (P. 

345.) 

In Reed v. Reed, 39 Mo. App. 473, it appeared from the 
bill of exceptions that after the evidence had been closed in 
a case tried before the court, the judge remarked: “I don’t 
think this man is entitled to a divorce.” The plaintiff then 
offered to dismiss the case, but it was held too late, and the 
Court said: 

“The plaintiff* did not ask to dismiss his petition 
until after the case was submitted and the finding 
announced. This was too late. It was not then 
within the power of the court to grant the plaintiff’s 
request. The statutory prohibition was then opera¬ 
tive, and forbade the court to do that. R. S. Sec. 
3556.” (P. 478.) 

In McCurdy v. Mather, 1 Kirby (Conn.) 273, the Court 
said: 

“In a suit at law, the plaintiff is not at liberty to 
withdraw his action after verdict of the jury is re¬ 
turned, though before it is accepted by the court, nor 
upon return of arbitrators, or auditors; for if that 
were admitted, it would always be in the power of the 
plaintiff to avoid a judgment against himself, w T hen 
he had discovered how it would be rendered. Those 
reasons are equally applicable to the present case. 
The Court having expressed the substance of the de- 
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cree, though it be not reduced to form, it shall be con¬ 
clusive; and if either party is dissatisfied, and hath 
ground for relief, he is to seek it by bill of review.” 
[Italics ours.] 

II. 

Whether or not there had been technically a finding 
for the defendant, the proceedings had reached a stage 
where the plaintiff could no longer take a nonsuit as of 
right but only in the discretion of the court for good 
cause shown, and the allowance of a nonsuit under the 
circumstances of the present case was an abuse of dis¬ 
cretion, which this court may review and correct. 

1. This case had reached a stage where a nonsuit could 
only be taken in the discretion of the court fen' good cause 
shown. 

Under the early common law, as we have seen, a plaintiff 
had the absolute right to nonsuit at any time up to judgment. 

Since that time the whole trend of the law has been away 
from that doctrine, until now the general rule may be said 
to be that after the case is opened to the jury or to the court, 
in a case tried without a jury, the granting of a nonsuit lies 
in the discretion of the court. 

The Federal Courts have long adhered to this rule. Thus 
in United States v. Iiumason, 8 Fed. 71, the Court said: 

“Whenever the trial has been commenced, the right 
of the plaintiff to become nonsuit, and vex and harass 
the defendant with another action for the same cause 
is gone.” (P. 73.) 
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So in Johnson v. Bailey, 59 Fed. 670, the Court said: 

“But I think the more reasonable rule is that the 
right is absolute only before the trial is begun, and 
that thereafter the granting of a nonsuit lies in the 
discretion of the Court.” (P. 671.) 

In Folger v. The Robert G. Shaw, 2 Woodb. & M. 531, 
26 Myers Fed. Dec. 355, there is a most exhaustive discus¬ 
sion of the question including review of the authorities with 
the following conclusion: 

“I think, however, the readiness for trial, the call 
of the case, the expiration of the notice, and the in¬ 
troduction of any pertinent evidence is, as before in¬ 
timated, the true punctual temporis when the right of 
the plaintiff to become nonsuit ceases and that of 
the defendant begins for a final judgment, because 
then the parties have agreed in court that final pro¬ 
ceedings shall be had; then there is a presumed readi¬ 
ness for them; then they have begun, and means are 
before the court to settle the merits. Both parties 
then stand on an equality. Neither is taken at dis¬ 
advantage then by requiring judgment on the merits, 
unless special and good cause be assigned to the court 
for leave to become nonsuit. And then, so far as 
regards the defendant, a nonsuit by the plaintiff, at 
pleasure, is more vexatious, as then the mere costs 
are usually inadequate remuneration for the expense 
of another preparation; and a decision on the merits, 
if desired by the defendant, is practicable in most 
cases without being subject to another action and 
preparation.” 

The same rule has been established by statute or decision 
in many of the States. No attempt will be made to set forth 
individually the rule in every State but investigation has dis- 
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closed that the plaintiff’s right to nonsuit ceases after the trial 
has begun in the following, among other States: California, 
Colorado, Georgia, Idaho, Iowa, Maine, Massachusetts, Min¬ 
nesota, Montana, New Hampshire, New York, Oklahoma, 
Oregon, and Utah. 

In other States it seems that the right continues up to the 
final submission of the case to the Court or jury. Among 
these are: Alabama, Arkansas, Florida, Kansas, Kentucky, 
Indiana, Maryland, Mississippi, Missouri, Nebraska, Ohio, 
Tennessee, Texas, Virginia, and Washington. 

But nowhere now, it is believed, mav a nonsuit be taken 
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as of right after the final submission of the case. 

Therefore whether or not the letter of April 19, 1923, 
constituted a finding, it was too late for the plaintiff to take 
a nonsuit as of right, because this case had at least been 
finally submitted. The granting of a nonsuit then lay only 
in the discretion of the Court for good cause. 

But this is not an unbridled discretion to be exercised 
arbitrarily or capriciously or through passion, whim or 
prejudice. It is a judicial discretion and must be exercised 
within legal limits. 

As said by Mr. Justice Robb in American E. E. Co. v. 
Normandy, 46 App. D. C. 329: 

“The exercise of discretion by the trial court in 
issuing writs of certiorari, appointing receivers pen¬ 
dente lite, and the like, must be in accordance with 
established rules and precedents. Billings v. Field, 
36 App. D. C. 16.” (P: 342.) 

Also in United States v. Bigelow, 3 Mackey 393, where 
the Court, after holding that the power to discharge a jury 
was within the discretion of the trial judge, said: 



“It will be understood, of course, that we do not 
regard the power to discharge a jury without & ver¬ 
dict as containing the slightest element of arbitrary 
choice. The discretion to apply it is one which the 
trial justice must use under a solemn obligation to 
satisfy his judgment that such a course is required 
by the interests of justice; and even as to this there 
are well established limitations which he is not at 
liberty to disregard (P. 427.) [Italics ours.] 

The established rules and limitations respecting the grant¬ 
ing of nonsuits are set out in “Mackey’s Practice and Pro - 
cedure of the Supreme Court of the District of Columbia” 
thus: 

“52. Nonsuit, Voluntary, when allowed and when 
not. —At any time before the case is ready and opened 
for trial, and some pertinent evidence offered, which 
may ascertain and decide the merits, the plaintiff 
may enter a nonsuit. But after that he cannot be¬ 
come nonsuit so as not to be bound, unless the op¬ 
posite party consent or the court for sufficient reasons 
give leave. Such reason might be surprise or unex¬ 
pected absence of witnesses or counsel. Folger v. 
The Robert G. Shaw, 2 Woodbury & M. 531.” (P. 

173.) 

In Folger v. The Robert G. Shaw, 2 Woodb. & M., 531, 
26 Myers Fed. Dec. 355, the court said: 

“Both parties then stand on an equality. Neither 
is taken at disadvantage then by requiring judgment 
on the merits, unless special and good cause be as¬ 
signed to the court for leave to become nonsuit.” 

t 

In Parks v. Southern Ry. Co., 243 Fed. (C. C. A. 4th) 
276, the court said: 
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“The plaintiff upon the making of a motion to in¬ 
struct a verdict against him, that being one of the 
methods in the federal court of finally disposing of 
the cause, should then elect whether or not he will 
take a nonsuit, and not submit his cause upon a full 
hearing of that motion to the court, and take chances 
of an adverse decision thereon. From the time of 
the submission of the motion to instruct a verdict the 
granting of a nonsuit lies wholly in the discretion 
of the court; and if the court should be of the opin 
ion that the plaintiff for any reason has been de¬ 
prived of a right to submit all the evidence on which 
he relied, or anything should occur during the trial 
in the nature of a surprise to the plaintiff, there 
should be a liberal exercise of this discretion in his 
favor. In this case no evidence was introduced by the 
defendant, and it is not intimated that the plaintiff 
had any further evidence which would tend in the 
slightest degree to strengthen the case as presented 
to the court below. We are therefore unable to see 
that any good purpose could have been served by al¬ 
lowing the plaintiff to take a nonsuit. 

“It is highly important that the court in the ex¬ 
ercise of its discretion should not only see that equal 
and exact justice is done between litigants, but it is 
equally important that needless litigation should be 
speedily determined, and in the trial of cases the 
court should consider the rights of the defendant as 
well as those of the plaintiff, and where it appears 
that all the evidence which it is possible to obtain 
has been offered and the case has been submitted to 
the jury or to the court it is the duty of the court, 
if in its opinion the evidence is not sufficient to justify 
a verdict in favor of the plaintiff, to direct the jury 
to return a verdict in favor of the defendant. The 
courts are not organized for the purpose of permitting 
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the plaintiff in an action to experiment with a cer¬ 
tain state of facts for the purpose of ascertaining the 
opinion of the court as to the law applicable to the 
same and then permit him to withdraw from the 
scene of conflict and state a new cause of action and 
mend his licks in another direction. Such policy, 
if adopted, would be productive of much mischief, 
and should not be tolerated.” (Pp. 279-280.) 

In this case, as the record shows, there had been a com¬ 
plete trial of the case in the Court below. The proceedings 
occupied the better part of a day and a number of witnesses 
were examined by each side. At the close of all the evidence 
a motion to enter judgment for the defendant was made and 
overruled. Whereupon the case was submitted to the Court 
for its determination. At no time did the plaintiff complain 
that he had been surprised by any unexpected evidence on 
the part of the defendant, or disappointed about getting in 
his own evidence, or make any request whatsoever that he 
be permitted to take a non-suit. From March 19th to April 
19th, the Court had the case under consideration and on 
April 20th, one day after the finding above set forth, an 
order was entered dismissing the case. No cause was shown, 
indeed no cause could be shown. The plaintiff’s evidence 
was complete, no link was missing. 

To say that under these circumstances the Court, in 
permitting a nonsuit, exercised a sound discretion is too 
much. If such a thing may be done once it may be done ad 
infinitum. Litigation becomes interminable. 

With all due respect to the Honorable Court below it 
would to our minds be difficult to picture a more palpable 
case of abuse of discretion than this. The Court’s action in 


4 h 


20 


suggesting and permitting the nonsuit was predicated, in 
substance, if not indeed literally upon its antipathy to the 
general class to which this defendant belongs. No cause was 
required or shown as a basis for the nonsuit other than that 
the verdict or finding was for the defendant. 

2. The Cases in this Jurisdiction. 

The question now under discussion, whether a plaintiff 
may capriciously and for no cause whatsoever be allowed to 
take a nonsuit not only after the trial has commenced but 
after the case has been taken under advisement, has never 
been directly passed upon by this Court. 

While there have been some cases in this jurisdiction con¬ 
taining broad language, which at first blush might seem to 
countenance a rule at variance with the foregoing, an ex¬ 
amination will show, either that the language was pure 
dictum or that in reality good cause was shown for a non¬ 
suit and the court exercised a sound discretion in permit¬ 
ting it. 

In Jackson v. Merritt, 21 D. C. 276, the defendant moved 
for a directed verdict at the close of the plaintiff’s evidence. 
The court after consideration concluded that the plaintiff 
had omitted to offer any evidence on a point vital to his case, 
and that he would have to grant the defendant's motion, 
though he was reluctant to do so because of this technical 
defect. Before he directed the verdict the plaintiff asked 
and was granted leave to take a nonsuit. The General Term 
held that the trial court properly permitted the nonsuit. 
The court said: 
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“In our opinion, so far as the mere entering of the 
nonsuit is concerned, the plaintiff had the right to 
ask) for it, and the court was bound to have it en¬ 
tered.” 

This is rather broad language, but when read in the light 
of the facts of the case means no more than that it would 
have been an abuse of discretion for the court to refuse the 
nonsuit where there was good cause shown, and where the 
defendant had not been called upon to produce any evidence 
and thus disclose his hand. 

Again in Samaha v. Samaha, 18 App. D. C. 76, the court 
broadly states, that: 

“The right of the plaintiff to take a nonsuit in a 
common law action, whether there was recoupment 
by the defendant or not, has always been admitted.” 
(P. 78.) 

But there again the nonsuit was sought before any evidence 
was offered by the defendant, in fact immediately after the 
jury was impaneled and before the case was opened to the 
jury or any evidence had been offered by the plaintiff, and 
the court clearly recognized that there is a limit to the time 
within which a plaintiff may as of right become nonsuit, 
when it concludes its opinion by saying: 

“The plaintiff had the right to take a nonsuit, at 
the time of his motion * * *.” (P. 80.) 

In Bradshaw v. Earnshaw, 11 App. D. C. 495, the court 
said: 

“A plaintiff may elect to take a nonsuit or non¬ 
pros. of his case at any stage of it before verdict ren¬ 
dered, subject, however, to payment of defendant’s 
costs.” (P. 498.) 
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Moreover, the circumstances of the case show that the 
Court did not mean by this general statement that a plain¬ 
tiff has the absolute right to take a nonsuit at any time be¬ 
fore verdict. In the trial court the plaintiff refused to join 
issue on the defendant’s pleas and proceed with the trial. 
This was tantamount to attempting to take a nonsuit, but 
the court nevertheless proceeded to impanel the jury and 
receive evidence offered by the defendant and to receive and 
enter verdict and judgment for the defendant,—all without 
the plaintiffs taking any part in the trial. And the trial 
court’s action was affirmed. This shows that what the court 
must have meant was that the plaintiff had the right to take 
a nonsuit with the permission of the court for cause shown. 
And no valid cause being shown the court refused to permit 
the plaintiff to withdraw, or what is the same thing become 
nonsuit. 

When we come to Rudolph v. Sensener, 39 App. D. C. 385, 
the latest case in which the question is touched upon, we find 
two of the members of this bench concurring in an opinion 
by Chief Justice Shepard wherein it is distinctly recognized 
that there are limitations upon the time when and the cir¬ 
cumstances under which a plaintiff may take a nonsuit. The 
language is: 

“The plaintiff in an action at law may, save at cer¬ 
tain stages of the trial and under certain conditions 
not necessary to be enumerated, voluntarily discon¬ 
tinue or take a nonsuit.” (P. 387.) 

3. Where discretion is abused, this court may review and 
command its proper exercise. 

It is now settled law that appellate courts may review the 
exercise of discretion by inferior tribunals, and where it has 
been abused, correct and direct its proper exercise. 
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Thus in Ex Parte Bradley, 7 Wall. 364, 19 L. Ed. 214, the 
court said: 

‘‘But this discretion is not unlimited, for if it be 
exercised with manifest injustice, the court will com¬ 
mand its due exercise. Tapp. Mand. 14. It must be 
a sound discretion, and according to law (p. 13.) As 
said by Chief Justice Taney, in Ex Parte Secombe, 19 
How. 13, 15 L. Ed. 365: ‘The power, however, is not 
an arbitrary and despotic one, to be exercised at the 
pleasure of the court, or from passion, prejudice, or 
personal hostility.’ And by Chief Justice Marshall, 
in Ex Parte Barr, 9 Wheat. 530: ‘The court is not in¬ 
clined to interpose, unless it were in a case where the 
conduct of the circuit or district court was irregular or 
was flagrantly improper.’ ” (7 Wall. 377, 19 L. Ed. 

219.) 

In American E. E. Co. v. Normandy, 46 App. D. C. 329, 
this court reviewed and set aside the action of the trial court 
in a discretionary matter. The court, by Mr. Justice Robb, 
said: 

“The exercise of discretion bv the trial court in is- 
suing writs of certiorari, appointing receivers pendente 
lite, and the like, must be in accordance with estab¬ 
lished rules and precedents. Billings v. Field, 36 
App. D. C. 16. And when, as here, it appears that 
there has been a departure from such rales and pre¬ 
cedents, the appellate court will not hesitate to act.” 
(P. 342.) [Italics ours.] 

And again in In re Mattullath, 38 App. D. C. 497, the 
court said: 

“While ordinarily, the exercise of discretion in 
matters arising in the course of litigation will not be 
disturbed, unless it has been abused, nevertheless it is 
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subject to review along with other rulings affecting the 
rights of the parties, and will be disturbed where the 
error in its exercise is plainly shown and works ma¬ 
terial hardship and injustice.” (P. 509.) 

III. 

The defendant is entitled to judgment on the record. 

1. The misrepresentations made in the application for the 
policy were material as a matter of law. 

We will assume for the purpose of argument that the un¬ 
truthful answers above set forth were not warranties but 
only representations. They were given, however, in response 
to specific inquiries, and the application, which was made a 
part of the policy, expressly declared that they “are true, 
and are offered to the society as an inducement to issue the 
policy for which application is hereby made.” 

The settled rule is that in such a case the answers are ma¬ 
terial as a matter of law. 

The decisions are well summed up in May on Insurance, 
4 ed., Yol. 1, Sec. 185. After stating in substance that the 
question of materiality is a question for the jury where it 
depends upon facts and circumstances outside the policy, 
the author continues: 

“But when the representations are in writing, and 
the parties, by the frame of the content of the papers, 
either by putting representations as to the history, 
quality, or relations of the subject insured into the 
form of specific questions, or by the mode of refer¬ 
ring to them in the policy, settle for themselves that 
they shall be deemed material, they are to be so de¬ 
clared by the court, and the insured cannot be per- 
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mitted to show that a fact which both parties have 
treated as material is in fact immaterial. The in¬ 
quiry shows that the insurer considers the fact ma¬ 
terial, and an answer by the insured affords a just 
inference that he assents to the inswrefs view. The 
inquiry and answer are tantamount to an agreement 
that the matter inquired about is material, and its 
materiality is not, therefore, open to be tried by jury. 
That this materiality is under such circumstances a 
question for the court, has been frequently decided, 
especially in cases where untrue answers are given 
to questions as to title. Whether certain statements 
are or are not material, is a matter upon which there 
may be a difference of opinion. Nothing, therefore, 
can be more reasonable than that parties entering 
into a contract of insurance shall determine for them¬ 
selves what they think to be material. And that de¬ 
termination is conclusive. So an agreement that the 
falsity of any statement in the application shall avoid 
the policy excludes from the court and jury the 
question of its materiality. And it is of no conse¬ 
quence that the insured did not know of its falsity.” 

Cooley’s Law of Insurance Vol. 3, p. 1953, states the rule 
as follows: 

“If a matter is specifically inquired about in an 
application for life insurance, the answers of the in¬ 
sured thereto are generally regarded as equivalent 
to an agreement that the matter inquired about is 
material, and a misrepresentation in such answers 
will avoid the policy, though the matter may not 
have been in fact material to the risk in that par¬ 
ticular case.” 

The cases supporting this rule are so numerous that we 
can refer to a few of the leading ones only. 
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Jeffries v. Economical Mut. L. Ins. Co., 22 Wall. 47.—To 
the question whether he was married or single the insured 
answered that he was single when in fact he was married, 
and to the question whether he had applied to any other 
company for insurance, he answered no when in fact he 
had been insured in the sum of $10,000 by another com¬ 
pany. It was contended that these misrepresentations were 
not material and, therefore, did not avoid the policy. The 
Supreme Court held the contrary, saying that “the state¬ 
ments need not come up to the degree of warranties” (22 
Wall. 53); that it was enough that the company by making 
the inquiries had shown that it considered them material 
and that the insured accepted that test by answering the in¬ 
quiries and declaring them to be true. The opinion states: 

“It is the distinct agreement of the parties, that the 
Company shall not be deceived to its injury or to its 
benefit. The right of an individual or a corpora¬ 
tion to make an unwise bargain is as complete as 
that to make a wise bargain. The right to make con¬ 
tracts carries with it the right to determine what is 
prudent and wise, what is unwise and imprudent, 
and upon that point the judgment of the individual 
is subject to that of no other tribunal. 

“The case in hand affords a good illustration of 
this principle. The Company deems it wise and pru¬ 
dent that the applicant should inform them truly 
whether he has made any other application to have 
his life insured. So material does it deem this infor¬ 
mation, that it stipulates that its liability shall de¬ 
pend upon the truth of the answer. The same is 
true of its inquiry whether the party is married or 
single. The Company fixes this estimate of its im¬ 
portance. The applicant agrees that it is thus im- 
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portant by accepting this test. It would be a viola¬ 
tion of the legal rights of the Company to take from 
it its acknowledged power, thus to make its opinion 
the standard of what is material, and to leave that 
point to the determination of a jury. The jury may 
say, as the counsel here argues, that it is immaterial 
whether the applicant answers truly if he answers 
one way, viz.: that he is single, or that he has not 
made an application for insurance. Whether a ques¬ 
tion is material depends upon the question itself. 
The information received may be immaterial. But 
if under any circumstances it can produce a reply 
which will influence the action of the Company, the 
question cannot be deemed immaterial. Insurance 
Companies sometimes insist that individuals largely 
insured upon their lives, who are embarrassed in 
their affairs, resort to self-destruction, being willing 
to end a wretched existence if they can thereby be¬ 
stow comfort upon their families. The juror would 
be likely to repudiate such a theory, on the ground 
that nothing can compensate a man for the loss of 
. his life. The juror may be right and the Company 
may be wrong. But the Company has expressly pro¬ 
vided that their judgment, and not the judgment of 
. the juror, shall govern. Their right thus to contract, 
and the duty of the court to give effect to such con¬ 
tracts, cannot be denied.” (22 Wall. 53-54.) 

The Supreme Court has consistently adhered to this rul- * 
ing. 

Aetna L. Ins. Co. v. Moore, 231 U. S. 543, and Prudential 
Ins. Co. v. Moore, 231 U. S. 560.—In these two cases, which 
are the most recent in the Supreme Court on the subject, the 
decision in Jefferies v. Economical Mut. L. Ins. Co., supra, 
was again reaffirmed. In each of them the insured answered 
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untruthfully inquiries in the application for insurance as to 
what diseases he had had and what physicians had attended 
him during a certain period of time, and what other appli¬ 
cations for insurance he had made. While the applications 
declared and warranted that all the statements and answers 
to the questions put to him were complete and true, under 
the law of Georgia, which governed the construction of the 
policy (231 U. S. 553, 563), the untruthful statements had 
to be material in order to avoid the policies. (231 U. S. 
554.) They are on the same footing, therefore, as misrepre¬ 
sentations, and one of the issues in the case was whether 
their materiality was a question of fact for the jury or a ques¬ 
tion of law. In both cases the District Court submitted the 
(juestion to the jury as one of fact, refusing a request to in¬ 
struct the jury that the statements in the answers were ma¬ 
terial as a matter of law (231 U. S. 563-566). 

The Supreme Court held that this was error, and reversed 
the judgment, saying in the Prudential Case: 

“The court, we have seen, did not incorporate the 
instruction in its charge, and that the instruction was 
legal and pertinent to the issues between the parties is 
shown in the opinion in the Aetna Case.” (231 U. 
S. 566.) 

The opinion in the Aetna Case stated: 

“But who is to decide—the court or jury—whether 
a violation be of the quality described. We have seen 
how explicit the policy is, and this court in Jeffries v. 
Economical Mut. L. Ins. Co., 22 Wall. 47, and Aetna 
L. Ins. Co. v. France, 91 U. S. 510, held that the 
parties to the contract may make the inquiries and 
answers material and that, therefore, their materiality 
is not open to be tried by a jury. 
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“These cases recognize the right of the insurer and 
the insured to make their own contract and determine 
for themselves what representations shall be material. 

“How far has this simple rule and the right of the 
parties been changed by the Georgia code? * * *.” 

The court then examined the leading Georgia cases and 
reached the conclusion that notwithstanding they held that 
a representation, though warranted, would not avoid a policy 
unless material (231 U. S. 554), nevertheless, the question 
of materiality is one of law, where, as in the present case, the 
answers were in response to specific inquiries in the applica¬ 
tion and constituted the basis or inducement for the issuance 
of the policy. (231 U. S. 554-555.) 

Kerr et al. v. Union Marine Ins. Co., 130 Fed. 415. In 
this case the Circuit Court of Appeals for the 2nd Circuit 
held: 

“When a representation is made spontaneously by 
the insured in the course of negotiations for insur¬ 
ance, it cannot be certainly known whether or not the 
underwriter has relied upon it, and its materiality, 
therefore, becomes a question of fact; and that ques¬ 
tion is whether it was one that would naturally and 
reasonably influence the insurer either in making the 
contract or in his estimate of the risk. When, how¬ 
ever, the representation is elicited by a specific in¬ 
quiry, a different rule obtains: Tf the misrepresenta¬ 
tion is made in reply to a specific question, the ques¬ 
tion of materialness is excluded, on the ground that 
the insurers, by asking the question, imply that they 
think it material, and that it is their right to judge 
for themselves as to what is material to the bargain 
they are asked to make, and that the insured, by ask¬ 
ing [answering] the question, is estopped from deny- 
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ing that it is material.’ 1 Parsons on Marine Insur¬ 
ance, 413. 

“This court has recently had occasion to reiterate 
and apply this rule in Carrollton Furniture Manu¬ 
facturing Company v. American Credit Indemnity 
Company, 124 Fed. 25, 59 C. C. A. 545. The au¬ 
thorities referred to in that opinion fully sustain the 
rule, and need not be cited here.” (130 Fed. 417.) 
[Italics ours.] 

Snare & Triest Co. v. St. Paul Fire & Marine Ins. Co., 258 
Fed. 425. In this case the same court, after holding certain 
statements in an application for insurance to be representa¬ 
tions and not warranties, continued as follows: 

“In considering the effect of a representation upon 
a policy of insurance, the first inquiry is as to its ma¬ 
teriality, and the point has been ‘much considered 
whether the materiality of a misrepresentation or a 
concealment is a question of law which the court de¬ 
termines or a question of fact to be submitted to the 
jury.’ Parsons on Marine Insurance (Ed. of 1868) 
vol. 1, p. 463. But where the underwriter requests 
the information, which when given amounts to a 
representation, such answer to a specific question is 
conclusively presumed to be material to the risk. 
Kerr v. Union, etc., Co., 130 Fed. 415, 64 C. C. A.” 
(258 Fed. 426-427.) [Italics ours.] 

Campbell v. New England Mut. L. Ins. Co., 98 Mass. 402. 
The opinion in this case, written by Judge Gray, later an 
Associate Justice of the Supreme Court of the United States, 
states the rule as follows: 

“But where the representations upon which the 
contract of insurance is based are in writing, their 
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interpretation, like that of other written instruments, 
belongs to the court; and the parties may, by the 
frame and contents of the papers, either by putting 
representations as to the quality, history, or relations 
of the subject insured into the form of answers to 
specific questions, or by the mode-of referring to 
them in the policy, settle for themselves that they 
shall be deemed material; and, when they have done 
so, the applicant for insurance cannot afterward be 
permitted to show that a fact which the parties have 
thus declared to be material to be truly stated to the 
insurers was in fact immaterial, and thereby escape 
from the consequences of making a false answer to 
such a question.” 

Graham v. Firemen’s Ins. Co., 87 N. Y. 69, 41 Am. Rep. 
348. In this case the New York Court of Appeals held: 

‘'And in a case like this, where a specific inquiry is 
made, the question of the materiality of the statement 
, in respect to the risk is settled by the parties as a 
matter of contract. A broad distinction exists 
whether the statement is made in answer to inquiries 
or otherwise. In the one case the answers are made 
material by the act of the assured, whether they are in 
fact or not, while in the other case, even though the 
statements are made part of the policy, they are not 
efficacious as warranties, although material in fact.” 

Miller v. Mutual Benefit L. Ins. Co., 31 Iowa 216, 232, 7 
Am. Rep. 122. In this case the Supreme Court of Iowa 
held: 

“A misrepresentation by one party of a fact 
specifically inquired about by the other, though not 
material, will have the same effect in exonerating the 


38 


latter from the contract as if the fact had been 
material, since by making such inquiry he implies 
that he considers it material.” 

Mutual L. Ins. Co. v. Leaksrille Woolen Mills , 90 S. E. 
Rep. 574. This case both in its statement and its applica¬ 
tion of the rule is especially clear. The insured in answers 
to questions in the application made certain untrue state¬ 
ments with respect to the ailments he had had and the 
physicians he had consulted. As in the present case, the 
application recited that the statements made therein “are 
true and are offered to the company as an inducement to 
issue the proposed policy.” In the first instance the ques¬ 
tion of the materiality of the untrue statements was sub¬ 
mitted to the jury, which found that they were not material. 
(90 S. E. 575.) Afterwards, on the motion of the insurance 
company, the court set aside this finding and held as a mat¬ 
ter of law that the representations were material, and gave 
judgment for the company. (90 S. E. 575.) The Supreme 
Court of North Carolina held that this was correct, saying: 

“The materiality of the representations is not open 
to dispute. It does not depend upon inference 
drawn from facts and circumstances to be proved, in 
which the question is one for the jury. A different 
rule prevails where the representations are in the 
form of written answers made to written questions. 
In such cases the questions and answers are deemed 
to be material by the acts of the parties to the con¬ 
tract.” (90 S. E. 576.) 

“The purpose of such questions is twofold: First, to 
elicit information which the company regards im¬ 
portant; second, to give the sources from which the 
company may obtain further information. The 
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parties themselves have made these questions and 
answers material. Their materiality depends not 
only upon their own purport, but upon the fact that 
the contracting parties have agreed that the written 
application containing these questions and answers 
is the basis upon which the contract of insurance 
shall be made or refused.” (90 S. E. 577.) 

The doctrine of the foregoing cases is fully subscribed to 
and approved by the Court of Appeals. In Ilealy v. Metro¬ 
politan L. Ins. Co., 37 App. D. C. 240, the application asked 
certain questions with respect to the health of the applicant 
and the prior existence of certain diseases and specifically 
declared that the answers should not be warranties. Never¬ 
theless the court held that false answers would avoid the 
policy. The court, by Mr. Justice Robb, said: 

“We are constrained to hold that the above pro¬ 
visions in the policy relating to the health of the 
insured at the date of the policy and her prior free¬ 
dom from certain diseases, standing alone, amounted 
to conditions precedent, and hence that the company 
could at any time escape liability by showing that the 
insured was not in good health at the date of the 
policy, or that she had previously suffered from the 
prescribed diseases.” (P. 245.) 

2. Even though the materiality of the misrepresentations 
were open for determination as a question of fact, no other 
conclusion than that they were material would be possible 
from the very nature of the subjects inquired about. 

Where the materiality of a misrepresentation is not deter¬ 
mined by the policy itself, but is left open to determination 
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as a question of fact, the test of materiality is succinctly stated 
in Vance on Insurance, p. 268, as follows: 

“It must be borne in mind that, in order that a rep¬ 
resentation shall be immaterial, it must have had 
absolutely no weight with the insurer in making the 
contract in question; it must not in the slightest de¬ 
gree have induced him ‘to enter into a contract which 
he would otherwise have declined, or to take less pre¬ 
mium than he would otherwise have demanded.' ” 
(Citing authorities.) 

The misrepresentations in the present case must be pre¬ 
sumed from their very nature to have influenced the Com- 
pany in entering into the contract. 

Take, for example, the inquiry with respect to physicians 
consulted by the insured, or the inquiry as to whether the in¬ 
sured had ever been treated for any condition at any hospital 
or sanitarium. The importance of such inquiries was re¬ 
cently stated by the Circuit Court of Appeals for the Eighth 
Circuit as follows: 

“A chief part of any insurance company's business 
is a discrimination in selecting risks lest the natural 
and average losses may be exceeded. The purpose of 
the inquiries made as to prior consultations or treat¬ 
ments by physicians is to furnish to a life insurance 
company the information, either that the applicant 
has had continuous prior good health or the names of 
the practitioners consulted, so that the company may 
decide what further inquiries should be, made in view 
of such disclosures. That such consultations were for 
what seemed to the applicant or his physician but 
trivial ailments is beside the question. It is the ma¬ 
teriality to the company’s investigation and decision 
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as to acceptance of the risk that is involved.” 
(Mutual Life Ins. Co. v. Hwrni Packing Co., 260 
Fed. 641-645.) 

The present case affords a perfect illustration of the impor¬ 
tance and the materiality of inquiries of this character. If 
the insured here had answered truthfully the question 
whether he had consulted any physician within the preceding 
five years, or whether he had ever been treated at a sanitarium, 
the further inquiry which it must be presumed the Company 
would thereupon have made, would have lead to the Laurel 
Sanitarium. And what would have there been found? That 
the records of the Sanitarium showed that the applicant for 
insurance had been a patient there; that he was extremely rest¬ 
less; that he heard voices at night; that he had a history of 
syphilis; and that he had the speech peculiar to a paretic. 
The rejection of the application would have followed as a 
matter of course. Or, if the applicant had refused to permit 
the Company to have access to the record of his case in the 
Sanitarium, that, also, it must be presumed, would have lead 
to the rejection of the application. 

Take another instance, the insured’s false answer to the in¬ 
quiry whether an operation had ever been performed upon 
him. By his own admission the operation must have been a 
serious one, since it involved him in an expense from $1,000 
to $1,200, and made it necessary for him to have an attendant 
for a period of nearly two months. Certainly, a verdict of a 
jury to the effect that information regarding such an opera¬ 
tion was immaterial to the risk would be set aside. The fact 
that the operation took place eight or nine years before does 
not change the situation. The question asked the insured 
was whether he had ever had an operation, and in addition 

6 h 


42 


to that we all know that the weakening effects of surgical 
operations often persist for long periods of time. 

Take still another one of the false answers, that he had 
never had a rupture or worn a truss, when in fact by his 
own unqualified admission he suffered a “serious rupture’’ 
at Colonial Beach, Virginia, in August, 1913, “requiring 
him to be returned on a stretcher to the City of Washing¬ 
ton on August 27, 1913, and be confined to his bed under the 
care of a physician and nurses until the month of Novem¬ 
ber, 1913.” 

Here, again, no finding by a jury that information con¬ 
cerning this rupture was immaterial would be allowed to 
stand. That the rupture occurred eight or nine years before 
does not alter the case. That very point indeed was decided 
by the Supreme Court in Aetna Life Insurance Co. v. France, 
91 U. S. 510. In that case the policy was taken out in 
July, 1865. In answer to a question in the application 
whether he had had any of several diseases, including rup¬ 
ture, the applicant answered, “none.” The evidence showed 
that the insured was ruptured in 1846 and again in 1854, 
and again in 1870, five years after the policy was written. 
It also showed that between the 1865, when the policy was 
taken out, and 1854, the date of the last rupture prior to the 
taking out of the policy, that the insured “walked and worked 
and danced and bathed without fatigue, and either did not 
wear a truss or wore it from continuance of earlier habit.” 
The trial court refused to instruct the jury that this mis¬ 
representation avoided the policy unless in its opinion the 
rupture “would not, if mentioned, have increased the risk 
or the premium.” (91 U. S. 514.)—In other words, unless 
in the opinion of the jury it was material to the risk. The 
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Supreme Court held that this was error, saying, with par¬ 
ticular reference to the lapse of time between the last rupture 
and the taking out of the policy: 

“In the ordinary course of things, persons not 
skilled in medical science could not know what 
caused a rupture, whether at any particular time the 
disease was conquered, because its appearance was not 
then present, or whether it was suspended to reappear 
sooner or later. Hernia or rupture appears in infants 
of but a few days old; in youth, maturity and extreme 
old age. It manifests itself in the abdomen, the 
groin, the scrotum, the navel and the thigh. It is 
external, or may be internal only. Laurence, Rup¬ 
ture, pp. 4, 10. The author quoted says that this 
'Complaint affects indiscriminately persons of both 
sexes, of every age, condition and mode of life. 
* * * It is true,’ he says, ‘that a hernia, if prop¬ 

erly managed, is not immediately dangerous to the 
patient, does not affect his health, or materially di¬ 
minish his enjoyments; but it is a source of constant 
danger, since violent exercise or sudden exertion may 
bring it from a perfectly innocent state into a con¬ 
dition which frequently proves fatal. * * * The 
treatment of rupture,’ he adds, ‘demands from all 
these circumstances as great a combination of ana¬ 
tomical skill, with experience and judgment, as that 
of any disorders in surgery.’ 

“These facts illustrate the gravity of the error com¬ 
mitted on the trial of the case.” (91 U. S. 515.) 

3. The Insured is hound by the statements in his applica¬ 
tion. 

The policy in question contained a provision, which was 
agreed to by the insured, that— 
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“No agent or other person except the President, a 
Vice President, the Secretary, the Treasurer, or a 
Registrar of the Society has power to make or modify 
any contract on behalf of the Society or to waive 
any of the Society’s rights or requirements, and that 
no waiver shall be valid unless in writing and signed 
by one of the foregoing officers.’’ 

The law is settled beyond dispute that where a policy con¬ 
tains a provision of this nature it is binding upon the insured. 

Thus, in Prudential Insurance Co. v. Moore, 231 U. S. 
560, 58 L. ed. 367, the Court said: 

“It is contended here, as in the Aetna Case [231 
U. S. 543], that the Company is estopped by the 
knowledge of the agent, and the same cases are cited 
as were cited there. We answer here, as we answered 
there, that the terms of the policy constituted the 
contract of the parties and precluded variation of 
them by the agent.” 

In Mutual Life Insurance Co. v. Hilton Green, 241 U. S. 
613, 60 L. ed. 1202, the policy contained the following state¬ 
ment only: “Agents are not authorized to modify this policy 
or to extend the time for paying a premium.” The court 
held under this that any knowledge of the agent could not be 
imputed to the Company, and said: 

“The assured at the least consciously permitted an 
application containing material misrepresentations 
to be presented by subordinate agents to officers of 
the insurance company under circumstances which 
he knew negatived any probability that the actual 
facts would be revealed; and later he accepted policies 
which he must have understood were issued in re¬ 
liance upon statements both false and material. He 
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could claim nothing because of such information in 
the keeping of unfaithful subordinates. Moreover, 
the false representations accompanied and were es » 
sential parts of the policies finally accepted. He did 
not repudiate, and therefore adopted and approved, 
the representations upon which they were based. Be¬ 
yond doubt an applicant for insurance should exer¬ 
cise toward the company the same good faith which 
may be rightly demanded of it. The relationship 
demands fair dealing by both parties. New York L. 
Ins. Co. v. Fletcher, 117 U. S. 519, 529, 533, 534, 29 
L. ed. 934, 939, 940, 0 Sup. Ct. Rep. 837; Northern 
Assur. Co. v. Grand View Bldg. Asso., 183 U. S. 308 
361, 46 L. ed. 213, 234, 22 Sup. Ct. Rep. 133; United 
States L. Ins. Co. v. Smith, 34 C. C. A. 506, 92 Fed. 
503.” [Italics ours.] 

Again in New York Life Ins. Co. v. Fletcher, 117 U. S. 
519, 29 L. ed. 934, the insured admitted on the trial that 
certain answers to questions asked in the application were 
false, and contended that he never made the answers as set 
forth in the application, but that they were put there by the 
medical examiner without his knowledge. The court held 
that this would not estop the Company from avoiding the 
policy on account of the false statements since the insured 
by accepting and retaining the policy with a copy of the 
application containing the false answers attached, was con¬ 
clusively presumed to be aware of the false answers it con¬ 
tained. The Court said: 

“It is, of course, not necessary to argue that the 
agent had no authority from the company to falsify 
the answers, or that the assured could acquire no right 
by virtue of his falsified answers. Both he and the 
company were deceived by the fraudulent contract of 
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the agent. The assured was placed in the position of 
making false representations in order to secure a val¬ 
uable contract which, upon a truthful report of his 
condition, could not have been obtained. By them 
the company was imposed upon and induced to enter 
into the contract. In such a case, assuming that both 
parties acted in good faith, justice would require that 
the contract be canceled and the premiums returned. 
As the present action is not for such a cancellation, the 
only recovery which the plaintiff could properly have 
upon the facts he asserts, taken in connection with the 
limitation upon the powers of the agent, is for the 
amount of the premiums paid, and to that only would 
he be entitled by virtue of the statute of Missouri. 

‘‘But the case as presented by the record is by no 
means as favorable to him as we have assumed. It 
was his duty to read the application he signed. He 
knew that upon it the policy would be issued, if is¬ 
sued at all. It would introduce great uncertainty in 
all business transactions, if a party making written 
proposals for a contract, with representations to in¬ 
duce its execution, should be allowed to show, after 
it had been obtained, that he did not know the con¬ 
tents of his proposals, and to enforce it, notwithstand¬ 
ing their falsity as to matters essential to its obliga¬ 
tion and validity. Contracts could not be made or 
business fairly conducted, if such a rule should pre¬ 
vail ; and there is no reason why it should be applied 
merely to contracts of insurance. There is nothing 
in their nature which distinguishes them in this par¬ 
ticular from others. But here the right is asserted to 
prove not only that the assured did not make the state¬ 
ments contained in his answers, but that he never 
read the application, and to recover upon a contract 
obtained by representations admitted to be false, just 
as though they were true. If he had read even the 
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printed lines of his application, lie would have seen 
that it stipulated that the rights of the Company 
could in no respect be affected by his verbal state¬ 
ments or by those of its agents, unless the same were 
reduced to writing and forwarded with his applica¬ 
tion to the home office. The Company, like any other 
principal, could limit the authority of its agents, and 
thus bind all parties dealing with them with knowl¬ 
edge of the limitation. It must be presumed that he 
read the application, and was cognizant of the limi¬ 
tations therein expressed.” (Pp. 937-938.) 

“The retention of the policy was an approval of 
the application and of its statements. The conse¬ 
quences of that approval cannot after his death be 
avoided.” (Pp. 939-940.) 

In National Benefit Assoc, v. Elzie, 35 App. D. C. 294, the 
court recognized this rule and in discussing when a company 
is estopped by acts of its agents, said: 

“The representations, declarations, or acts of an 
agent contrary to the terms of the policy, of course, 
will not be sufficient, unless sanctioned by the com¬ 
pany itself. Union Mut. L. Ins. Co. v. Mowry, 96 
U. S. 544, 24 L. ed. 674.” 

Again in Druckenmiller v. Prudential Ins. Co. of America, 
45 App. D. C. 228, the court adhered to the rule and said: 

“Having policy in possession, with stipulation in 
it, the plaintiff is bound by the notice of the limita¬ 
tion upon the power of agents to make representations, 
and so forth, binding upon the company.” 

“The binding effect of such clauses of a policy is 
well settled. Aetna L. Ins. Co. v. Moore, 231 U. S. 
543-559; Prudential L. Ins. Co. v. Moore, 231 U. S. 
560-567.” 
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4. The misrepresentations being both material and false 
the policy is avoided, ivhether the insured knew them to be 
false or not. 

Thus in Phoenix Mut. L. Ins. Co. v. Raddin, 120 U. S. 
183, 30 L. ed. 644, it was said: 

“The misrepresentation or concealment by the as¬ 
sured of any material fact entitles the insurers to 
avoid the policy. (P. 646, L. ed.) 

Again (p. 646) — 

“Where an answer of the applicant to a direct ques¬ 
tion of the insurers purports to be a complete answer 
to the question, any substantial misstatement or omis¬ 
sion in the answer avoids a policy issued on the faith 
of the application.” 

In Aetna Ins. Co. v. Moore, 231 U. S. 543, 58 L. ed. 356, 
we have seen that the statements made in the application 
were held to be representations and not warranties. Never¬ 
theless the Supreme Court held that the court erred in not 
instructing the jury: 

“That they were representations material to the risk 
by which he was bound without regard to his good 
faith, and that therefore the answers, if untrue, would 
make the policy void.” (P. 364.) 

In Healy v. Metropolitan L. Ins. Co., 37 App. D. C. 241, 
the Court said: 

“We are constrained to hold that the above pro¬ 
visions in the policy relating to the health of the in¬ 
sured at the date of the policy and her prior freedom 
from certain diseases, standing alone, amounted to 
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conditions precedent, and hence that the company 
could at any time escape liability by showing that the 
insured was not in good health at the date of the 
policy, or that she had previously suffered from the 
prescribed diseases.” (P. 245.) 

The very language of this policy has been recently con¬ 
strued in New York. Chapter 326 of the Laws of New York 
of 1906, section 58 provides: 

“And all statements purporting to be made by the 
insured shall in the absence of fraud be deemed rep¬ 
resentations and not warranties.” 

In Rokov v. Bankers L. Ins. Co. of N. Y., 150 N. Y. S., 
55, 164 App. Div. 645, the plaintiff had obtained a judg¬ 
ment in the trial court on a policy notwithstanding it was 
proved that her answer to the questions whether she had ever 
been rejected for life insurance or whether a medical ex¬ 
aminer had reported unfavorably upon her, were false. The 
falsity of the answers was explained by the fact that she was 
an uneducated foreigner and didn’t realize that she had ever 
been rejected or reported unfavorably upon. The Appel¬ 
late Division reversed the judgment and ordered a new trial, 
Justice Smith saying: 

“It is urged that by chapter 326 of the Laws of 
1906, §16, the law has been changed. It is therein 
provided, by section 58, added to the Insurance Law: 
‘And all statements purporting to be made by the in¬ 
sured shall in the absence of fraud be deemed repre¬ 
sentations and not warranties.’ I do not understand 
that the Legislature thereby intended to prescribe that 
a contract made upon misrepresentation of a material 
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fact should still be a valid contract, unless such mis¬ 
representations were fraudulently made. 

“The rule of law that a contract made upon a repre¬ 
sentation of a material fact, although innocently 
made, is not enforceable, rests upon such sound equity 
that the Legislature will not be presumed to have in¬ 
tended to have abolished the same, unless language 
were used unmistakably indicating such an intent. It 
seems clear to me that the object intended to be accom¬ 
plished by this legislation was to protect the policy¬ 
holder from the rule of law that had theretofore been 
held that a warranty of an immaterial fact, if untrue, 
voided the policy. 

“I recommend that the judgment be reversed, with 
cost, and the complaint dismissed with costs, and a 
finding that the deceased misrepresented a material 
fact, to wit, that no unfavorable opinion as to the 
physical condition of the insured had been given by a 
medical examiner, and that such misrepresentation 
was made for the purpose of inducing the contract of 
insurance which was made by defendant in reliance 
thereupon.” 

A new trial was had and a verdict for defendant was di¬ 
rected. This was affirmed by the Appellate Division, 162 
N. Y. S., 539, 176 App. Div. 918, and later by the Court of 
Appeals in 225 N. Y. 721, without opinion. 

But in this case there can be no doubt that the answers in 
addition to being false, were knowingly so and therefore 
fraudulent in legal contemplation. The seriousness of the 
matters about which false answers wede made, the nature of 
the evidence showing their falsity, the number of false an¬ 
swers, all negative the good faith of the insured, and lead to 
the conclusion that the answers were fraudulent as well as 
false. 
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IV. 

The testimony of Dr. J. Lester Brooks was material 
and competent and should have been admitted. 

Dr. Brooks testified among other things that in a conver¬ 
sation had with the plaintiff on January 7, 1923, at the 
Laurel Sanitarium, the latter, in answer to specific questions, 
admitted that he had had syphilis, that a Dr. Bailey had 
made the diagnosis, but that he had become cured without 
any treatment. 

Counsel for the plaintiff moved to strike out all of Dr. 
Brooks’ testimony on the grounds, first, that it was not a 
contradiction of any of the answers made in the application, 
and second, that it came within Sec. 1073 Code D. C. respect¬ 
ing physicians’ testimony. 

That this admission of the plaintiff was in direct con¬ 
flict with his answer in the application is not open to argu¬ 
ment. It is only necessary to refer to the application (R. 

p. 24) where it will be seen that his answer to the question 
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whether he had ever had the disease mentioned was no. 
Section 1073 of the Code, so far as pertinent provides: 

“In the courts of the District of Columbia no 
physician or surgeon shall be permitted, without the 
consent of the person afflicted, or of his legal repre¬ 
sentatives, to disclose any information, confidential 
in its nature, which he shall have acquired in attend¬ 
ing a patient in a professional capacity and which 
was necessary to enable him to act in that capacity.” 

Thus a physician’s testimony is barred by the statute only 
when the information was acquired while attending a patient 
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in a professional capacity and when the information was 
necessary to enable the physician to act in that capacity. 

The statute has no application to this case since Dr. 
Brooks was not attending the plaintiff in a professional ca¬ 
pacity but was interviewing him on behalf of the defend¬ 
ant. 

The importance and materiality of this testimony is at 
once apparent. It was an admission that the answer to 
question 8A in the application was knowingly false, and 
therefore fraudulent. 

This testimony alone, therefore, was sufficient to preclude 
a recovery by the plaintiff under the authorities just dis¬ 
cussed. 


V. 

Conclusion. 

Where an appellate court remands a case for a new trial 
it may properly pass upon the questions of law which it 
can see will arise on the second trial for the guidance of the 
lower Court and to avoid unnecessary appeals. In Penn 
Mat. Life Ins. Co. v. Mechanics Savings Bank Sc Tnist Co., 
72 Fed. 413, Mr. Chief Justice Taft, then Circuit Judge, 
said: 

“For the error in excluding evidence of false state¬ 
ments concerning other insurance in the subsequent 
policies, the judgment herein must be reversed. The 
case will doubtless be tried again, however; and it 
becomes our duty, therefore, to examine and decide 
other questions made upon this record by the defend¬ 
ant which must, of necessity, arise again on the sec¬ 
ond trial.” (p. 423.) 
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Where, moreover, as here, there is undisputed evidence in 
the record upon which it can be determined as a matter of 
law which party is entitled to prevail, the appellate court 
may go further, and direct the entry of the proper judg¬ 
ment. While most of the cases to this effect were cases in 
which there was an agreed statement of facts or a special 
finding of facts, the principle would seem to be the same 
regardless of how the facts were established, provided only 
that they are undisputed. In Fellman v. Royal Ins. Co., 
184 Fed. 577 (C. C. A. 5th), the Court said: 

“As there is no disputed question of fact in this 
case and the issue between the parties is purely a 
question of law, as our statement of the case has at¬ 
tempted to show, while the case must be reversed on 
account of the error of the trial court in disposing of 
that question of law, there appears no reason why we 
should not here render the judgment which the Cir¬ 
cuit Court should have rendered.” (p. 581.) 

It is respectfully submitted, therefore, that the Municipal 
Court should be directed to enter finding and judgment for 
the defendant. 

GREGORY & TODD, 
Attorneys for Plaintiff in En'or. 
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